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Court of Appeals of the District of Columbia. 


No. 3444. 

Louis A. Everett, Appellant, 
vs. 

Frances E. Forst, Guardian. 


1 In the Supreme Court of the District of Columbia. 

Guardianship. No. 4974. 

In re Estate Frances IIitz Mayer, Minor. 

No. 18, Special Calendar. 

Petition of Guardian Submitting Offer of Purchase of Infant’s Real 

Estate. 


lo the Supreme Court of the District of Columbia, petitioner re¬ 
spectfully represents as follows: 


first. That said Minor is seized and possessed, among 
•opertv, of real estate in the District of Columbia, descri 


other 
described as 


pi 

follows: 

Lots thirty-six (3(5), thirty-seven and thirty-eight (38) in square 
seven hundred and sixtv-two ( 702), improved by premises known as 
Nos. 221-223 and 22"), Pennsylvania Avenue, southeast. That said 
real estate is improved by one three story brick building, the first 
floor of which is rented to and occupied by business firms, and in 
which three stores are conducted; the upper stories are rented to and 
occupied by a correspondence school. Said real estate has been con¬ 
tinuously occupied since said property came into the possession of 
said Minor, on or about July 18, 1917, at a rental which has pro¬ 
duced, after payment of taxes, insurance and repairs and other carry¬ 
ing charges, an amount equal to approximately seven per cent on a 
valuation of Thirty Thousand Dollars ($30,000). The improve¬ 
ments on said property are very old and in the opinion of this 
petitioner the amount necessary to keep said building in re- 
2 pair will continuously increase as time goes on, and the net 
income therefrom will accordingly, in her opinion, decrease. 
She is advised that the heating systems in said houses are in poor 
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condition, and will require a considerable expenditure of money 
within the near future. 


Second. Petitioner further avers that she has received from one, 
Louis A. Everett a written otter, accompanied by a deposit of Five 
Hundred Dollars (*$o(J0) to purchase the said property hereinbefore 
mentioned at and for the sum of Thirty Thousand Dollars ($80,- 
000), all cash, said amount to he net to this petitioner without deduc¬ 
tion for any cost of conveyancing, commission to brokers, or other 
expenses incident to said sale except such as she may incur by reason 
of submitting said offer to this court. A copy of said offer is tiled 
herewith and marked “Petitioner's Exhibit A”. 

Third. Petitioner further avers that heretofore, on or about to 
wit, the — day of June, 1918, she submitted to this court an offer 
from one, Mary A. Wildlev, of Twenty-seven Thousand Dollars 
($27,000) cash for said property, less such brokerage commission as 
might Ik* allowed by the court. I pon said petition testimony was 
taken and filed in this court and upon the consideration thereof, and 
of tin* answer of the guardian ad litem to said petition, this court 
directed this petitioner to reject the said offer. 

Petitioner avers that the value of said property is approximately 
the same at the present time that it was when said prior petition 
was submitted, and she therefore states to the court in the interest 
of economy that the testimony taken on said last aforementioned 
petition he considered on the hearing in this petition, as 
8 though the same were taken in consideration hereof. 

Fourth. Petitioner further avers that in her opinion it is 
for the best interest of said infant that said property be sold and the 
proceeds thereof invested in other securities which will have a more 
stable and secure value than the real estate above mentioned. 

W herefore, the premises considered, petitioner prays: 

1. That a subpiena may he issued, addressed to said infant, and 


served upon said infant and her custodian. 

2. That, the court may appoint a guardian ad litem to appear for 
said infant, and answer this petition on her behalf. 

8. That upon a final hearing this court instruct this petitioner 
as to whether or not she should accept the offer mentioned herein, 
and in the event she is instructed to accept said offer that she may 
l»e directed to convey said property to said Louis A. Everett, upon 
compliance by him with the terms of said offer. 

4. And for such other and further relief as to the court may 
seem proper. 

FRANCES E. FORST. 

ELLIS & DONALDSON, 

Attorneys for Petitioner. 
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District of Columbia, To wit: 

Fran res E. lorst, being first duly sworn, deposes and says she is 
the petitioner named in the foregoing petition by her subscribed; 

that she has read the said petition and knows the contents 
4 thereof; that the matters and things therein stated of her 
personal knowledge are true, and those stated upon informa¬ 
tion and belief, she believes to l>e true. 

FRANCES E. PORST. 
Subscribed and sworn to before me this *21 day of May, 1919. 


Notarial Seal.] 


ANNA B. ENGEL, 
Notary Public, I). C. 


5 Washington, 1). C., 

May 17th, 1919. 

Mrs. Frances E. Forst, 

Guardian Frances Hitz Mayer, 

Washington, 1). C. 

Dear Madam : 

1 hereby offer to purchase from the Estate of Frances Hitz Mayer, 
minor, subject to the approval of the court, the following described 
real estate: 

Lots thirty-six, thirty-seven and thirty-eight in square seven hun¬ 
dred and sixty-two (762), improved by premises known as #221- 
#226 and #225 Pennsylvania Avenue, Southeast, Washington, l). 
0., and agree to pay you therefor the sum of Thirty Thousand 
Dollars ($30,000) cash' 

I enclose herewith my check for Five Hundred Dollars ($500) 
as a deposit on said proposition. The property is to be conveyed 
to me as a good record title or the said deposit will he returned and 
cancelled but otherwise you are not to be responsible for any damages 
by reason of any defect which may occur in the title upon examina¬ 
tion. The property is to he conveyed to me by the usual special 
warranty deed, and all cost of conveyancing, commissions and other 
expenses, except those incident to the submission of this offer to 
the court, shall be at my expense. The taxes and rents to be ad¬ 
justed to the date of transfer, and I agree to make full settlement 
in accordance with the terms of this proposition within thirty days 
from the date of the approval of this order by the court., in default 
of which the deposit of Five Hundred Dollars ($500) herewith 
enclosed shall l>e forfeited. 

Very truly vours, 

(Signed) ‘ LOUIS A. EVERETT. 

(Endorsement: Petition of Guardian submitting offer of purchase 
of infant’s real estate. Filed May 22, 1919. James Tanner, Register 
of Wills, D. C., Clerk of Probate Court.) 
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6 Memo.—May 27, 1910. Subpoena to answer returned 
served personally. 

7 Memo.—June 0, 1919. Order revoking order of May 28, 
1919. and appointing diaries V. Imlay. guardian ad litem. 

8 Answer and Report of Charles I\ Imfa;/. Guardian Ad Litem. 

This guardian ad litem respectfully shows unto this honorable 
court as follows: 

1. That lie was duly appointed guardian ad litem of the infant, 
Frances Mitz Mayer, by an order of this Court dated May —, 1919, 
to appear for said infant and answer tin* petition of the guardian 
tiled May —. 1919, setting forth an oiler made to said guardian by 
Louis A. Everett of $90,000 for the purchase* of the real estate of 
said infant known as Lots 90. 97 and 9«S in Square 702, improved 
by premise's 221. 229 and 22d Pennsylvania Avenue, Southeast. 

2. That this guardian ad litem has road the petition of the 
guardian aforesaid and finds that the matters and things therein 
stated are true to the best of his knowledge and Indief; that referring 
to the* description of the property in question in the first paragraph 
reference is made to tlu* testimony taken at th<> former hearing re¬ 
ferred to in the third paragraph of said petition and to the answer of 
ibis guardian ad lit* m tiled to the* former petition, also referred to in 
the third paragraph of this petition: and this guardian ad litem 
further savs that on. to wit. the 29rd dav of June. A. I>. 1919, he 
personally visited the properties aforesaid and made an examination 
of the same and found conditions there at that time to he sub¬ 
stantially the same as at the time of the former petition and the 
testimony taken in regard thereto on June 12. 1918; that the various 
parts of said places are occupied by tin* same tenants and that little 

if no repairs have been made to tin* premises within the 

9 year: that the premises are yielding substantially the same 
rental as at that time, to wit. Weinberg $49.AO per month, 

the Columbia Correspondence School $77.7.» per month, Mcl’hee 
$7A.00 per month and L. A. Everett $42.77> per month, or $290.00 
per month, making a total yearly rental of $2,892.00 as against 
the yearly rental disclosed at the former hearing of $2,777).00 a 
year: that this guardian ad litem believes that upon said basis the 
statement of the guardian in said first paragraph that the property 
will yield upon a valuation of $90,000, an income of approximately 
7% is correct. 

9. That answering the second paragraph of said petition this 
guardian ad litem believes tin* averments therein stated to he true. 

4. That answering the third paragraph of said petition this 
guardian a<l litem avers that as shown by the record herein the form 
of petition was made and heard by this Court and such action taken 
thereon as stated in said third paragraph: and that he is of the 
opinion that the value of said property is approximately the same 
at this time as it was then and that it is in the interest of economy 
that the testimony taken in the previous hearing he considered on 
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the hearing in this petition as though the same were taken in con¬ 
sideration thereof. 

5. That answering the fourth paragraph of said petition, this 
guardian ad Idem says that he is of the opinion that it would he 
to the In-st interest of said infant that said property he sold and the 
proceeds thereof he invested in other securities for the following 
reasons: 

(a) That said property, while heretofore valued by this guardian 
ad litem at was so valued on the assumption that 

a purchaser could he had who might desire property in that 
particular section; that an effort has been made by this 
guardian ad fltrni through a broker, Percy II. Russell, to find a 
purchaser, but without success, as appears by the affidavit of said 
Percy II. Russell filed herewith and made a part hereof ; that as 
this offer is equivalent to $1X1.000.00 in view of the difference of 
(►pinion existing between said Percy II. Russell and the other ap¬ 
praisers at the former hearing, who placed the value at between 
$*20,000 and $*27,000, this guardian ad 1it( m is of the opinion that 
said price of $.*10,000 so ottered is a fair price. 

(/>) That in the opinion of this guardian ad litem, it will be 
difficult to interest prospective purchasers in this section of Wash¬ 
ington: that this guardian ad litem has talked with Messrs. Wein¬ 
berg, Edwards (the head of the Columbian Correspondence School) 
and MePhee. the other tenants, of said property asking them if they 
care to hid upon the same, hut that they have answered in the nega¬ 
tive: and this guardian ad litem is of the opinion that it may be 
difficult to find another prospective purchaser who, like said Everett, 
may have a special interest in buying the same. 

(c) That because of the age of said property and the necessity of 
repairs, the same cannot he held for any length of time without the 
necessity of expending considerable money to make the properties 
of permanent value for continuing rentals. 

{d) That this in an opportune time to realize upon the sale of 
these properties, when the price is at a high figure. 

Wherefore the premises considered, this guardian ad litem re¬ 
spectfully recommends unto this honorable Court that prayers of 
said petition he granted and that said guardian he permitted to 
accept the offer of said Louis A. Everett upon the terms as 
11 ottered; and having fully answered, this guardian ad litem 
submits the interests of said infant to this honorable Court. 

CHARLES V. XML AY, 

Guardian ad Litem. 

District of Columbia, ss: 

Charles Y. I inlay, being first duly sworn, deposes and says he is 
the guardian ad litem named in the foregoing answer by him sub¬ 
scribed : that he has read the said answer and knows the contents 
thereof; that the matters and things therein stated of his personal 
knowledge are true, and those stated upon information and belief, 
he believes to be true. 


CHARLES V. IMLAY. 
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Subscribed and sworn to before me this 24th day of June, A. 1). 

1010. 

OLIVE E. FITZGERALD, 

| Not arial Seal.] Notary Public, I). C. 

12 Affidavit of Percy H. Russell. 

District ok Columbia, ss: 

Percy II. Russell, being first duly sworn, on oath deposes and says 
that he is the Percy II. Russell who testified at a hearing in the 
above-entitled cause hold at the offices of Ellis and Donaldson, South¬ 
ern Building, Washington, District of Columbia, June 12, 1018. in 
reference to an offer to sell premises 221, 223 and 225 Pennsylvania 
Avenue, S. E.; that his appraisement of said property as then given 
of $35,000, he believes to have been then the true value as based 
upon the controlling elements as developed in his testimony, and as 
a value which said property might properly be expected to bring in 
the market from a purchaser interested therein; that assuming, as 
affiant is informed and believes, that said property remains in the 
same condition as then without any substantial improvements and 
yielding the same rental as then, affiant is of the opinion that the 
value at this time would he upon the same basis $3;>,000; that affiant 
has. however, made an effort to find a purchaser for said property 
hut without success: that affiant has been informed that an offer 
has been made for the purchase of said property at $30,000 net cash; 
that in the opinion of affiant this offer is equivalent to an offer of 
$31,000 if a commission thereon were charged; 

And affiant says that, although his opinion of the value remains 
as stated, in view of tin* location of the property in Southeast Wash¬ 
ington, the difficulty of finding a purchaser to whom the property 
might appeal, and the fact that real estate is now commanding a 
high price in the market, and especially in view of the fact that 
said offer is for cash, affiant is of the opinion that it will bo to the 
best interest of the infant owner of said property that the 

13 same he sold at this time for $30,000. net. that is, $30,000 
exclusive 4 of commissions and conveyancing. 

PERCY II. RUSSELL. 


Subscribed and sworn to before me this 24th (lav of June, A. D. 

1010 

G. L. BUNNELL, 

[Notarial Seal.] Notary Public , IK C. 


(Endorsement:) Answer of Guardian ad Litem. Filed June 20, 
1010. James Tanner, Register of W ills, D. C., Clerk of Probate 
Court.) 
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14 Guardianship, No. 4974. 

in re Estate of Frances IIitz Mayer, Minor; Frances E. Forst, 

Guardian, Petitioner, 

V. 

1. Frances IIitz Mayer 

2. William P. Mayer, 

3. Bertha Ilelbling, 

4. Frida Schadler, 

5. Conrad Graf, 

6. Ida Mayer, 

7. John Mayer, 

8. Jacob Schachtler, 

9. John Schachtler, 

10. Kate Hanson, 

Respondents. 

Amended and Supplemental Petition of Guardian Submitting Offer 

of Purchase of Infant's Real Estate. 


To the Supreme Court of tlie District of Columbia: 


The petitioner, with leave of the Court first had and obtained, files 
this her amended and supplemental petition, amending and supple¬ 
menting petition filed herein on the 22nd day of May, 1919, and re¬ 
spectfully represents as follows: 

1. That she is a citizen of the United States and a resident of the 
District of Columbia, has been by this Court appointed Guardian of 
the estate of the respondent Frances IIitz Mayer, has duiv qualified 
a< such guardian, and is now administering said estate as such. 

2. The respondent Frances IIitz Maver is a resident of tlie Dis¬ 
trict of Columbia, residing therein with the petitioner, her mother; 
that the respondent William P. Mayer is a citizen of the State of 

Ohio; that the respondents Bertha Helbling, Frida Schadler 
15 and Conrad Graf are all citizens of the Republic of Switzer¬ 
land. and reside at Rebstein, Canton, St. Gallen, in said Re¬ 
public; tin* respondents Ida Mayer and John Mayer are citizens of 
the Republic of Switzerland and reside at Leuchinger, Canton St. 
Gallen. in said Republic; that the respondents Jacob Schachtler and 
Kate Hanson are citizens of the State of Nebraska; that the resi¬ 
dence of the respondent John Schachtler is to the petitioner un¬ 
known, although she has made inquiry in an effort to ascertain the 


same. 

All the respondents are adults above the age of twenty-one except 
the respondent Frances IIitz Mayer, who is an infant, born on the 
4th dav of February, 1915. 

T1 le respondent Frances IIitz Mayer is sued in her own right as 
the owner of the real estate hereinafter described. All the remain¬ 
ing respondents are sued herein as the heirs at law of one Theodore 
J. Mayer, the grandfather of the respondent Frances Hitz Mayer, 
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as the heirs at law on the part of the father of one Theodore Albert 
Mayer, the father of the respondent Frances Ilitz Mayer, and as 
the heirs at law on the part of the father of the respondent- Frances 
Ilitz Mayer, and are made parties respondent hereto for the purpose 
of binding their interests, should it he held that the respondent 
Frances H. Mayer became seized and possessed of the property here¬ 
inafter described by descent and not hv purchase, although the peti¬ 
tioner is advised by counsel and believes and, therefore, avers that 
the said Frances Ilitz Mayer became seized and possessed of said 
property by purchase and not bv descent. 

3. That the said respondent Frances Ilitz Mayer is seized and pos¬ 

sessed of the following real estate located in the District of 
1G Columbia: 

Lots Nos. Thirty-six (36), Thirty-seven (37) and Thirty- 
eight (38) in Theodore .T. Mayer's subdivision of lots in Scpiare No. 
Seven Hundred and Sixty-two (762). as per plat recorded in the 
office of the Surveyor of the District of Columbia in Liber 15 at 
Folio 15; also, lots Nos. Thirty-nine "(36). Forty (40). Forty-one 
(41) and Forty-two (42) in Theodore J. Mayer's subdivision of 
part of original lot one (1) in said Square No. 762, as per plat re¬ 
corded in said Surveyor's office in Liber 15 at Folio 37. together 
with the improvements, ways, easements, rights, privileges and ap¬ 
purtenances to the same belonging or in any wise appertaining. 

4. The petitioner further avers that she has received from Louis 
A. Everett a written offer, accompanied by a deposit of Five Hun¬ 
dred Dollars ($500.00), to purchase that part of the property here¬ 
inbefore mentioned and descril>ed as follows: 

Lots Nos. Thirtv-six (36). Thirtv-seven (37) and Thirtv-eight 
(38) in Theodore J. Mayer’s subdivision of lots in Square No. Seven 
Hundred and Sixty-two (762). as per plat recorded in the office of 
the Surveyor of the District of Columbia in Liber 15 at Folio L>, at 
and for the sum of Thirty Thousand Dollars ($30,000.00), all cadi, 
net to this petitioner without deduction for any cost of conveyancing, 
commission to brokers or other expenses incident to said sale, except 
such as may be incurred by reason of submitting said offer to this 
Court. A copy of said offer is filed with the original petition filed 
herein marked petitioner's Exhibit “A" and is prayed to he read as a 
part hereof as though fully set out herein. 

The said real estate is improved by premises known as Nos. 
17 221, 223 and 225 Pennsylvania Avenue, Southeast. The 

improvements thereon consist of one three-story brick build¬ 
ing, the first floor of which is rented to and occupied by a business 
firm and in which three stores are conducted, and the upper stories 
are rented to and occupied by a correspondence school. Said real 
estate has been continuously occupied since the said property came 
into the possession of said minor on or about July 27, 1016, at a 
rental which has produced, after payment of taxes, insurance, repairs 
and other carrying charges, an amount equal to approximately seven 
per cent (7%) on a valuation of Thirty Thousand Dollars ($30,- 
000.00). The improvements on said property are old, and in the 
opinion of this petitioner the amount necessary to keep said building 
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in repair will eontin-ously increase as time goes on, and the net in¬ 
come therefrom, in her opinion, will accordingly decrease. She is 
advised that the heating systems in said houses are in poor condi¬ 
tion and will require a considerable expenditure of money in the 
near future. 

o. Petitioner further avers that heretofore, on or about the 8th day 
of June, 1918, she submitted to this Court an offer from one Mary 

A. Weidley of Twenty-seven Thousand Dollars ($27,000.00), ail 
cash, for the property mentioned in the preceding paragraph hereof, 
less such brokerage commission as may he allowed by this Court. 
Upon said petition testimony was taken and filed in this Court, and 
upon consideration thereof and of the answer of the guardian ad 
litem to said petition this Court directed this petitioner to reject said 
offer. Petitioner avers that the value of said property is approxi¬ 
mately the same at the present time that it was when said prior 

petition was submitted, and she, therefore states to the Court 

18 in the interest of economv that the testimony taken on said 

last aforementioned petition be considered in connection with 

the property mentioned in the last preceding paragraph hereof on 
the hearing in this petition, as though the same were taken in con¬ 
sideration hereof. 

6. Petitioner further avers that she has received from one Claude 

B. Latham a written offer, accompanied bv a deposit of One Hun¬ 
dred Dollars ($100.00) to purchase lot No. — on Theodore J. 
Mayer s subdivision of part of original lot No. One (1) in Square 
No. Seven Hundred and Sixty-two (762), as per plat recorded in the 
office of the Surveyor of the District of Columbia in Liber No. 15 at 
Folio No. 37, at and for the sum of Five Thousand Dollars ($5,- 
000.00), all cash. Out of said purchase price this petitioner will 
have to pay a brokerage commission of five per cent (5%) and all 
costs of conveyancing and other expenses are to be borne by the 
purchaser, except such as she may incur by reason of submitting 
said offer to this Court. The said real estate is improved by one 
three story brick building, known as No. 221 Third Street, South¬ 
east, and is now rented for the sum of $35.50 per month. The im¬ 
provements on said property are old, and in the opinion of this 
petitioner the amount necessary to keep said building in repair will 
continuously increase as time goes one, and the net income there¬ 
from will accordingly, in her opinion, decrease. A copy of said 
offer of Claude B. Latham is filed herewith, marked “Exhibit to 
amended and supplemental petition “A”, and prayed to be read as 
a part hereof. 

7. The remaining real estate in the District of Columbia belong¬ 

ing to said minor and known as lots Nos. — and — in. 

19 Theodore J. Mayer’s subdivision of part of original lot No. 

One (1) in said Sepia re No. Seven Hundred and Sixty-two 

(762), as per plate recorded in the office of the Surveyor of the 
District of Columbia in Liber 15 at Folio 37, are improved by three- 
story brick dwellings used for residential purposes, and they are 
now rented for an aggregate amount of $91.50 per month. The 
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said improvements on said lots described in this paragraph are also 
old, and in the opinion of this petitioner the amount necessary to 
keep them in repair will continuously increase as time goes on and 
the net income therefrom will accordingly, in her opinion, decrease. 

8. Petitioner further avers that in her op-ion it is for the best 
interest of said infant that all the said property hereinbefore de¬ 
scribed in this petition be sold and the proceeds thereof invested in 
other securities which will have a more stable and secure value than 
said real estate. She is advised by those in a position to know, and 
believes and. therefore, avers that real estate values in the District 
of Columbia at the present time are considerably above normal, 
and that more can be obtained for said property at this time than if 
they are held, and that they will depreciate in value not only be¬ 
cause of the decline in the real estate market, but because of the age 
and condition of the improvements thereon. 

Wherefore, The premises considered, your petitioner prays: 

(1 ). That a subpcena may be issued by this Court, addressed to 
the respondents, and each of them commanding them to appear in 
this Court on or before a dav to be named therein and answer 
20 the exigencies of this petition. 

(2). That the Court may appoint a guardian ad litem to 
appear for the infant respondent, Frances Hitz Mayer, and answer 
this petition in her behalf. 

(2). That upon a final hearing this Court instruct this petitioner 
as to whether or not she should accept the otter of said Lewis A. 
Everett and said Claude R. Latham mentioned herein, and in the 
event she is instructed to accept said offers that she may be directed 
to convey the property purchased by said Lewis A. Everett to him 
and that purchased by .said Claude B. Latham to him, upon com¬ 
pliance by them with the terms of said otters, for the purpose of 
reinvesting the proceeds thereof. 

(4). That the Court may upon a final hearing instruct this peti¬ 
tioner as to the sale at public or private sale of the property men¬ 
tioned in paragraph seven hereof for the purpose of reinvestment 
of the proceeds thereof. 

(o). And for such other and further relief as to the Court mav 
seem proper. 

FRANCES E. FORST. 

ABNER II. FERGUSON, 

Attorney for Petitioner. 

District of Columbia, To wit: 


Frances E. Forst, being first duly sworn, deposes and says she is the 
petitioner named in the foregoing amended and supplemental peti¬ 
tion by her subscribed: that she has read the said petition and 
knows the contents thereof; that the matters and things therein 
stated of her personal knowledge are true, and those stated 
21 upon information and belief, she believes to be true. 

FRANCES E. FORST. 
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Subscribed and sworn to before me this 30 dav of September, 

1010. 

MINERVA G. CULTON, 

[Notarial Seal.] Notary Public, D. C. 

'i'l “Exhibit A — Amended and Supplemental Petition/' 


Copy. 

Washington, 1). C., Aug. 23, 1010. 

Received of Claude B. Latham the sum of One Hundred Dollars 
(.$100.00), as a deposit to be applied as part payment in purchase 
of tlie loll owing-described Real Estate in the 
District of Columbia: Lot — Square — w 
thereon, known as No. 221 Third St., S. 
following terms: Price of property Five Tli 
000.00), which he agrees to pay Cash. S< 
taxes, rents, and interest paid to day of transfer. Title good of 
record or deposit refunded. Conveyancing and recording at cost of 
purchaser, who hereby agrees to make full settlement in accord¬ 
ance with above terms in GO days from this date or deposit to be 
forfeited. 

I hereby agree to complete the above purchase according to terms 
stated. 

HENRY C. EMR1CH, 

Agent. 

Approved: 

(Signed) CLAUDE B. LATHAM, 

Owner. 


City of Washington, 
ith all improvements 
E., according to the 
ousand Dollars ($5,- 
>ld free of liens; all 


(Endorsement: Amended and Supplemental Petition of Guardian 
submitting offer of purchase of infant’s real estate. Leave is this 
1st day of October, 1010, granted to file the within amended and 
supplemental petition. Walter I. McCoy, Chief Justice. Filed 
Oct. 1. 1910. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

23 Memo.—Oct. 1G, 1010. Subpoena to answer returned 
served personally as to Frances Hitz Mayer and Frances E. 

Forst and not to be found as to all others. 

24 Decree Pro Conjesso. 

Upon consideration of the petition of the Guardian filed herein 
on the 22nd day of May, 1010, and the amended and supplemental 
petition filed herein on October 1, 1010. and it appearing to the 
Court that the respondents named in said petition, to wit: William 
P. Mayer, Bertha Helbling, Frida Sehadler, Conrad Graf, Ida 
Mayer, John Mayer, Jacob Schachtler, John Schachter and Kate 
lvanson are non-residents of the District of Columbia; it further 
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appearing that summons issued against said respondents has been 
returned “not to be found ’; that by order passed herein on October 
16, 1919. service by publication was ordered; it appearing from 
proofs of publication filed herein that said order was published as 
therein directed; it appearing by affidavit of Counsel for Petitioner 
that a copy of said order of publication has been mailed to each of 
said non-resident respondents at least twenty days liefore the date 
of this order, as required by law and it further appearing that no 
appearances have been entered herein bv any or all of said non¬ 
resident respondents. 

It is, therefore, this 17 day of December, 1919, adjudged, ordeicd 
and decreed that as to said respondents, to wit: William I*. Mayer, 
Bertha Helbling, Frida Sehadler, Conrad Graf. Ida Mayer, John 
Mayer, Jacob Schachtler, John Sehaehtler and Kate Hanson, the 
said petition is taken as confessed as to said respondents. 

JENNINGS BAILEY, 

./ Ilstl'T. 


(Endorsement: Decree Pro Confesso. Filed Dee. 17, 1919. 

James Tanner, Register of Wills. D. C. Clerk of Probate Court.) 


2 ) 


l usurer and Report of ( harles I . I tula;/, Guardian ad Litem. 
to Amended and Supplemental Petition of Guardian. 


This guardian ad litem respectfully shows unto this Honorable 
Court as follows: 

1. That he was duly appointed guardian ad litent of the infant, 
Frances Hitz Maver. bv an Order of this Court dated October 31, 
1919, to appear for said infant and answer the petition of the guard¬ 
ian filed herein October 1. 1919, setting forth an offer made to 
said guardian by Louis A. Everett of $30,000 for the purchase of 
the real estate of said infant known as Lots 30. 37 and 3S in Square 
762. improved by premises 221, 223. and 223 Pennsylvania Ave¬ 
nue, Southeast; and setting forth an offer of Claude B. Latham for 
the purchase of part of original Lot 1 in said Square 762, improved 
by premises 221 Third Street, Southeast, for $3,000 as further set 
forth in paragraph 0 of said amended and supplemental petition 
and further to appear for said infant and answer said petition in 
so far as said petition sets forth the description and existence of 
other real estate referred to in said petition; that subsequent to the 
appointment of this guardian ad litem and following subsequent 
appraisements of said property as developed in the testimony taken 
in this cause on December 30, 1919, the offer of said Louis A. 
Everett has been raised from said sum of $30,000 to the sum of 
$34,000 net for the properties upon Pennsylvania Avenue; that 
subsequent to said appraisement and said offer of $34,000, an ad¬ 
ditional offer has been made for said Pennsylvania Avenue prop¬ 
erty by Daisy M. Edelin accompanied by a deposit of $1,300 
26 in cash as more fully set forth in said testimony, for the 
sum of $36,000, subject to a commission of $1,000 to Thomas 
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J. Fisher <k Sons ur $35,000 net; that following the appraisement 
of the Third Street property aforesaid at a higher valuation than 
the offer of said Latham of $5,000, the offer of said Latham has 
been withdrawn: that, therefore, this guardian ad litem begs to sub¬ 
mit to the consideration of this Honorable Court his answer to said 
petition and his report upon his investigations with regard to the 
said offers for the purchase of the Pennsylvania Avenue prop¬ 


erty. 

2. That this guardian ad litem has read and considered the 
petition of the guardian aforesaid and believes that the allegations 
of paragraphs 1. 2. 3, 4, 5, (>, and 7 are correct; that answering 
paragraph 8, this guardian ad litem says that he believes the alle¬ 
gations therein to he substantially correct, and that if fair prices 
are obtained for the real estate herein described that the same 
should he sold at this time and the proceeds invested in other securi¬ 
ties which will have a more stable and secure value than said real 


estate. 

3. That this guardian ad litem prays that there shall he read and 
taken in connection with this report his answer and report filed 
pursuant to the order of June 8. 1018. to the first petition to sell 
the Pennsvlvania Avenue property and his answer and report to 
the second petition filed herein May 22, 1010; that in addition to 
the investigations and examinations of the Pennsylvania Avenue 
property, therein set forth, this guardian ad litem personally visited 
said Pennsylvania Avenue properties together with Percy H. Rus¬ 
sell. a real estate broker and appraiser, on November 11, 1010; that 

he and said Percy 11. Russell again went through the three 
27 stores upon the first floor, the upper floors of the places, 

inspecting the same and interviewing the tenants therein 

in regard to changes in conditions and rentals; that they found the 

conditions there to Ik* substantially the same as at the time of the 

former petitions and the testimony taken in regard thereto on 

June 12. 1018; that the various parts of said places are occupied 

by the same tenants and that no substantial repairs have been 

made, the repairs which had been made being snob minor matters 

as the painting of tin roofs and cornices as stated in the testimony 

• 

of said Percy II. Russell of December 30, 1019, upon page 10; that 
the premises are yielding substantially the same rental as heretofore 
as set forth in the previous testimony and answers. 

4. That the attention of this Honorable Court is invited to the 
valuation placed upon said Pennsylvania Avenue property by tbis 
guardian ad litem in his first report in June, 1018, of a value of be¬ 
tween $32,500 and $3*5.000 and to the testimony of said Percy H. 
Russell on June 12, 1018, fixing a value at that time, as a result 
of careful investigation and examination, of $35,000; that it is 
the opinion of this guardian ad litem formed from investigations 
aforesaid that this property has not declined in value since said 
date, but has shared in the notorious rises in real estate values in 
the District of Columbia; that he was personally present, as is 
shown by the record, at the taking of the testimony under reference 
in this amended and supplemental petition December 30, 1919, 
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and calls the attention of this Honorable Conut to the valuation 
placed upon said Pennsylvania Avenue properties by Harold K. 
Doyle of $311,000 (pane 2) : of William R. Turpin of $30,000 (page 
0): and of Percy II. Russell of from $35,000 to $37,500 
2<S (pane 10); that a< a conclusion from his own investigation 

and from this appraisement and the testimony referred vo 
upon the basis thereof, this guardian ad litem is of the opinion that 
a fair value of this Pennsylvania Avenue property would be the 
sum of $30,000; and that a side of said property for $30,000, 
subject to a commission of $1,000. would be to the advantage of 
this infant : and that inasmuch as the offer of said Daisy Kdclin 
exceeds in its net result to the infant the offer of said Ixmis A. 
Everett by the sum of $1,000. it is the opinion of this guardian ad 
/item that the Kdclin offer should he accepted rather than the offer 
of slid Louis A. Everett; that it is the opinion of this guardian 
ad litem that the terms of the offer of said Daisv Kdclin, as con- 
tained in the contract filed herein and prayed to he read as a part 
of this answer, of a cash payment of $12,000 and a deferred pay¬ 
ment of $24,000 are to the advantage of the infant, said deferred 
payment of $24,000 being in his opinion a safe investment as agreed 
by all the witnesses at the hearing (Doyle, page 4 and 0, Turpin 
page S. and Russell page 11). 

5. That in reference to the other real estate described in said 
amended and supplemental petition, namely, 215, 217, 219 and 
221 Third Street, Southeast, fullv described as to dimensions and 
assessed values in the testimony of Perry II. Russell (page 12), the 
attention of the Court is directed to the fact that the testimonv of 
Harold E. Doyle places the value of 215 Third Street or Lot 39 in 
Square 702 at $5,000. 217 and 219 or Lots 40 and 41 at $4,750 
each and 221 Third Street, or Lot 42 in said Square, referred to in 
the petition as part of original Lot 1, at the value of $5,750; that 
these valuations are approximately confirmed by William B. 
29 Turpin, who places 215 at a value of $4,000. 217 and 219 
at a value of $4,500. and 221 at the same value as that 
stated by Mr. Doyle or $5,750; that these valuations are approxi¬ 
mately the same as those of Percv 11. Russell, who places 215 at 
$4,600, 217 and 219 at $4,500 each and 221 at between $5,500 and 
$5,750; that this guardian ad litem upon said November 11. 1919, 
visited all the properties aforesaid with said Percy II. Russell and 
made a careful examination of the same inside and out: that as a 
result of his investigation, he is of the opinion that a fair valuation 
would he any figure between the amounts of the various witnesses as 
stated: that in regard to these properties, as well as in regard to the 
Pennsylvania Avenue properties, it is the opinion of this guardian 
ad litem that the same could most advantageously he sold at this 
time when it is admitted by everyone that market values are at 
their highest, and that this is true especially with regard to the 
aforesaid properties because of the fact that these properties are old 
and after the present acute demand for real estate is over could 
probably not be tenanted except upon making very extensive repairs. 

Wherefore, this guardian ad litem respectfully recommends unto 
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this Honorable Court that t lie offer of said Daisy Edel in l>e accepted 
under the terms and conditions as set forth in the written offer 
herein, and having fully answered said amended and supplemental 
petition, respectfully submits the rights of this infant unto this 
Honorable Court. 

CHARLES V. 1MLAY, 

Guardian ad Litem. 


.‘>0 District of Columhia, 

Charles Y. Iinlay, being first duly sworn, deposes and says he is 
the guardian ad litem named in the foregoing answer by him sub¬ 
scribed; that be has read the said answer and knows the contents 
thereof; that the matters and things therein stated of his personal 
knowledge are true, and those stated upon information and belief, he 
believes to be true. 

CHARLES V. 1MLAY. 


Subscribed and sworn to before me this oth dav of January, A. D. 
1920. 


| Notarial Seal. | 


OLIVE E. 


FITZGERALD, 
Notary Public, L). C. 


(Endorsement: Answer and Report of Charles V. Imlay, Guard¬ 
ian ad Litem to Amended and Supplemental Petition of Guardian. 
Filed Jan. 5, 192. James Tanner, Register of Wills, I). C., Clerk 
of Probate Court.) 

31 Order Nisi. 

Upon consideration of tbe petition of the Guardian tiled herein 
on the '22nd day of May, 1919, the amended and supplemental 
petition tiled herein on tbe 1st day of October, 1919, submitting 
offers for the purchase of certain property belonging to said infant, 
and also upon consideration of the report and answer of the 
Guardian at Litem, and the testimony filed herein this day; and 
the matter having been presented to and considered by the Court, 
and it appearing that the non-resident respondents named in said 
amended and supplemental petition have not appeared herein, and 
that a decree pro confesso was entered against them December 17th, 
1919, it is therefore this 5th day of January, 1920, adjudged, or¬ 
dered and decreed that the said decree pro confesso so entered against 
the non-resident* respondents, to-wit: William P. Mayer, Bertha 
Helbling, Frida Schadler, Conrad Graf, Ida Mayer, John Mayer, 
Jacob Schaehtler, John Schachtler and Kate Hanson, be and the same 
is hereby made final and absolute as to said respondents; and it is 
further adjudged, ordered and decreed that the Guardian, Frances 
E. Forst, be and she is hereby authorized and directed to sell and 
convey all the right, title and interest of the minor, Frances Hitz 
Mayer, and of the respondents hereinbefore mentioned, unto Louis 
A. Everett in fee simple, in and to the following property belong- 
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ing to said Minor, located in the District of Columbia and described 
as follows: 

Ix)ts Nos. Thirty-six (3(>), Thirty-seven (37) and Thirty-eight 
(38) in Theodore J. Mayer’s subdivision of lot s in Square No. Seven 
Hundred and Sixty-two (7(>*2), as per iHat recorded in the otiice of 
the Surveyor of the District of Columbia in Liber 15 ;l t Folio 15 
upon the payment by said Everett to her. us such Guardian, 
32 of the Thirty-seven Thousand Five Hundred Dollars ($37,- 
7)00) in cash, said property having been nllcrcd for sale in 
open Court, and the said Everett having been the highest bidder 
therefor. 

It is further ordered that this decree shall become final and ab¬ 
solute on the 26th day of January, 1920, unless cause to the con¬ 
trary shall be shown on or l>efore said date, provided that a copy 
of this order he published once a week for three successive weeks 
in the Washington Law Reporter, and in the Evening Star, a news¬ 
paper published in the District of Columbia. 

JENNINGS HAILEY, 

J ustice. 

Recommended. 

CHARLES V. IMLAY, 

Guardian ad Litem. 

I except the foregoing order. 

HARRY F. KENNEDY, 

Att'y for Louis A. Everett. 


Jan. 5, 1920. 


JENNINGS HAILEY, 

Justice. 


(Endorsement: Order Nisi. Filed Jan. A. 1920. James Tanner, 
Register of W ills, I). 0., Clerk of Probate Court.) 


33 Petition fi>r Ratification of Order Xisi. 

To the Honorable the Justice holding said Probate Court, the pe¬ 
tition of Louis A. Everett, for ratification of the order nisi passed 
herein on the 5th day of January, 1920, respectfully shows: 

1. Louis A. Everett is a citizen of the United States, a resident of 
the District of Columbia, and files this petition for ratification of the 
order nisi passed herein on the 5th day of January, 1920, and hereto 
specifically referred to and made a part hereof, as the party named 
therein who was the highest bidder at the sale of Lot- Thirty-six 
(36) Thirty-seven (37) and Thirty-eight (38) in Theodore J. Slay¬ 
er’s subdivision of lots in Square No. Seven Hundred and Sixty-two 
(762) as per plat recorded in the office of the Surveyor of the Dis¬ 
trict of Columbia in Liber 15. 
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2. That on or about the 17th day of April, 1918, petitioner, 
through the real estate firm of Clarence F. Donohue, offered to pur¬ 
chase the above described property and made a deposit of $500. 

That on or about the 8th day of June, 1918, after taking the testi¬ 
mony of certain real (‘state appraisers which placed the value of said 
property at from $20,000 to $30,000, the offer of the petitioner to 
purchase for $27,000 was, by the court, rejected. 

3. On or about the 15th dav of May, 1919, petitioner entered into 

a contract with the husband of the guardian in the above 

34 matter, the husband stating Mr. Furgeson would prepare the 
contract to purchase the afore described real estate for a price 

of $30,000 the highest appraisement then had on said property, mak¬ 
ing a deposit of $500.00 thereon, from that time until to-wit, the 
month of December, 1919. petitioner was advised and led to believe 
by the guardian and others interested herein that his offer to pur¬ 
chase at $30,000 was entirelv satisfactory and had been or would be 
approved by the court hut that the delay was occasioned by the ob¬ 
jection a title company had made that something further was neces¬ 
sary to be done and that the course suggested by the title company 
was being followed; the latter part of December your petitioner was 
advised hv the guardian or his counsel that there had been another 
appraisement, which appraisement included a brokerage commission 
and without this commission would net the minor about $34,000, 
and advised your petitioner that he should raise his offer to that 
amount, your petitioner did then and there increase his offer to $34,- 
000; up to this time petitioner had been without the advice of coun¬ 
sel. 

Petitioner further says that during the summer of 1919, he called 
on the husband of the guardian herein, and inquired about his hid 
of $30,000, who said to him “why hasn’t Ferguson told you the 
Court has accepted your offer and we are only waiting for the papers 
or advertisement,’’ S. S. Forst, husband of the guardian, aforesaid, 
having signed or endorsed the check of petitioner, when he made 
his deposit of $500 aforesaid, as S. S. Forst, Trustee, petitioner not 
being learned in the law, assumed that the said husband was acting 
for and had authority to so act for the guardian, Mrs. Frances 

35 E. Forst. that bv reason of the aforesaid delays and the as- 
surances that petitioner would be sold the aforesaid real es¬ 
tate. he has ignored several opportunities to purchase elsewhere in 
the vicinity. 

4. During the month of December, 1919, or the 1st or 2nd of 
January, 1920, testimony of real estate appraisers was taken for the 
purpose of fixing the value of said property, among whom was a Mr. 

- Doyle of the firm of Thomas J. Fisher & Company, real estate 

brokers of this city, who placed the value at $35,000, an offer from 
the firm of Thomas J. Fisher & Company, to purchase said real es¬ 
tate, was made at this session of testimony, for the net price of $35,- 
000. Petitioner was advised of this offer and he informed counsel 
for guardian that he would make another offer but was told to wait 
until the matter was brought to the attention of the court. On the 
5th day of January, 1920, the report of the guardian and of the 

3—3444 
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guardian ad litem as to the entire matter was presented to the court. 

petitioner was represented by counsel, the aforementioned Mr. - 

Doyle was present representing the firm of Thomas J. Fisher & Com¬ 
pany or a prospective purchaser, thereupon the property was offered 
for sale in open court, petitioner bidding $35,500 net, Doyle bidding 
$37,000 net, petitioner bidding $37,500 net, Doyle then announced 
that he was not authorized to hid any higher, whereupon the court 
said an order nisi would he signed and the matter not reopened 
unless a substantial increase was offered, counsel for petitioner ob¬ 
jected to this order and insisted that the court either affirm said sale 
or reject all offers, the order was signed and was to he made final 
unless cause shown on or before the 26th day of January, 1920. 

Nothing appears of record herein why said sale should not he 
ratified. 

Wherefore the premises considered, petitioner prays: 

36 I. That the order nisi passed herein on the 5th day of 

January, 1920, he made final and that the sale of said date 
he ratified. 

II. And for such other and further relief as may he proper and 
mav to the court seem just. 

LOUIS* A. EVERETT. 

IIARRY F. KENNEDY, 

Att'y for Petitioner. 

District of Columbia, ss: 

Louis A. Everett, after being first duly sworn, on oath deposes and 
says that he has read the foregoing petition, by him subscribed, and 
knows the contents thereof; that the statements of fact therein made 
as upon personal knowledge are true and those made upon informa¬ 
tion and belief he believes to be true. 

LOUIS A. EVERETT. 


Subscribed and sworn to before me this 27th dav of Januarv, 1920. 

WM. CLARK TAYLOR, 

Deputy Register of Wilts. 

(Endorsement: Petition to ratify Order Nisi. Filed Jan. 29, 
1920. James Tanner, Register of Wills, I). C., Clerk of Probate 
Court.) 

37 Memo.— Jan. 30, 1920. Proof of publication of order nisi 
of Jan. 5, 1920. 

38 Report of Frances E. Forst. 

The Guardian by her attorney, Abner H. Ferguson, respectfully 
reports to the Court that on the 5th of January two offers for the pur¬ 
chase of Lots 36, 37 and 38 in Square 762 were presented to the 
Court and on that date the Court received bids in open Court from 
the two prospective purchasers and the highest hid received was that 
of Louis A. Everett for $37,500 all cash net, and upon said bid being 
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made, Harold E. Doyle, Agent for the other prospective purchaser, 
announced that he was not authorized at that time to bid any higher 
hut asked for an opportunity to call his client on the telephone and 
ascertain if she was willing to hid any higher, whereupon tHo Court 
stated that he would ratify the sale at $37,500 nisi, with the under¬ 
standing that he would not reopen the matter unless a material in¬ 
creased offer was made for the property and thereafter the Court 
stated to Counsel that he would not consider any offer of less than 


$1,500 above the offer of said Everett as a substantial increase. 


The order nisi provided that the sale would he finally ratified 
unless cause to the contrary was shown on or before January 26th, 
1920. On Saturday, January 24th, the Guardian, through her at¬ 
torney. received an offer from said Doyle of $39,000 net cash for the 
property which said offer is hereto attached and made a part hereof. 
Thereupon the said Guardian through her said attorney, notified the 
attornev for said Everett and also notified the said Dovle that 

* «j 

39 the matter would he presented to the Court on Tuesday, Jan¬ 
uary 27th, 1920. 

ABNER II. FERGUSON. 


Abner II. Ferguson l>eing first duly sworn deposes and says that 
the matters and things stated in the foregoing report of his own 
knowledge are true and those stated upon information and belief, he 
believes to be true. 

ABNER II. FERGUSON. 


Subscribed and sworn to before me this 29th dav of January, 
1920. 

MINERVA G. COTTON, 

[ seal. ] Notary Public. 


40 Jan. 24, 1920. 

“Mr. Abner H. Furgeson, 

Southern Building, 

Washington, D. C. 

Dear Mr. Furgeson : 

1 beg to advise you that we are authorized by Mrs. Daisy M. Edelin 
to definitely offer $39,000 net, all cash, for lots 36, 37 and 38. 
Square 762, improved by premises Nos. 221, 223 and 225 Pennsyl¬ 
vania avenue, Southeast, known as the “Mayer Block.*’ 

Yerv truly yours, 

TIIOMAS J. FISHER AND 
COMPANY. INC., 

Bv H. E. DOYLE. 

«/ 


41 I think that the biddings should he reopened beginning 

with the highest bid received, and should he kept open until 
Thursday, February 19, 1920, at 9.30 o’clock a. m., and thereafter 
the highest and best bid should be reported to the Court. 

BAILEY, 

Justice . 


20 


LOUIS A. EVERETT VS. FRANCES E. FORST, GUARDIAN. 


(Endorsement: Opinion of the Court. Filed Feb. 14, 1020. 
James Tanner, Register of Wills, I). C., Clerk of Probate Court.) 

42 Upon further consideration of the petition of the Guardian 

filed herein on the 22nd day of May 1010, the amended and 
supplemental petition filed herein on the 1st day of October, 1010. 
submitting offers for the purchase of certain real estate, among oth¬ 
ers being Lots 28. 37 and OH in Theodore J. Mayer's Subdivision of 
Lots in Square No. 782. as per plat recorded in the office of the Sur¬ 
veyor of the District of Columbia, in Liber 15 at Folio 1 5. belong¬ 
ing to said infant, the report and answer of the Guardian ad Litem, 
the testimony filed herein, and of the order nisi passed herein on the 
5th day of January 1020: and upon further consideration of said 
order nisi and the petition of Louis A. Everett filed herein on the 
20th day of January 1020, and the further report of the Guardian 

filed on the 20th dav of Januarv 1020, and after dm' consideration 

• • 

thereof, the Court being of the opinion that it would he to the l>est 

interests of the infant to vacate and set aside said order nisi, and 

order a re-sale of the property hereinbefore mentioned, it is this 27th 

day of February 1020, ordered that said order nisi passed herein 

on the 5th dav of Januarv 1920, he and it is herebv vacated and set 
• • • 

aside, and the guardian is directed to return the deposit made hv 
Louis A. Everett. 

It is further ordered that the petition of Louis A. Everett fie ami 
it is dismissed and the said Guardian ho and she is authorized to 
reopen bids for said property hereinbefore mentioned, which bids 
shall he held open until March 2nd, 1920, at 0.20 o’clock a. m., 
provided that the opening bid should begin at the sum of $20,000.00. 

It is further ordered that the said Guardian shall thcre- 
42 upon report the highest bid to this Court for ratification. 

JENNINGS BAILEY. 

Justice. 

From the foregoing decree Louis A. Everett, petitioner, in open 
Court at the signing hereof, notes an appeal to the Court of Ap¬ 
peals of the District of Columbia, whereupon the Court fixed an ap¬ 
peal bond in the sum of $100 or to deposit $50 in lieu thereof in 
the Registrv of the Court and a supersedeas Bond in the penultv of 
$4,000. JENNINGS BAILEY, 

Justice. 


(Endorsement: Order setting aside order nisi. Filed Feb. 27, 
1920. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 


44 It is hereby stipulated between counsel that the following 

is a statement of all the evidence, relative to the value of 
Lots 28, 27 and 28 in Square 782. as per plat recorded in the ofiicc 
of the Survevor of the District of Columbia in Liber 15 at folio 15, 
as shown or given in the testimony of Harold E. Doyle, William 
B. Turpin and Percy II. Russell, filed herein on the 5th day of 
January, 1920. 
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Harold E. Dovle, secretary of the real estate firm of Thomas J. 
Fisher Co., I no., of Washington, 1). C., testified that he had been 
in the real estate business for 20 years and was familiar with and 
had examined the above property, which was not in very good con¬ 
dition. plumbing old style. Witness then testified that, after he # 
had made his examination of the prop-rty, he had secured a net 
offer of $35,000, but (bat be thought $34,000 was a fair appraisal, 
having in /.iind tbe fact that the property belonged to an infant, 
and advised against a public sale of the same because if the present 
bidders are given a chance to bid against each other better results 
could be obtained than by offering the property publicly. 

William B. Turpin, who has been in the real estate business for 
.“>(1 years, testified that lie bad examined the property which was 
in a fair condition considering its age and that its fair market value 
was about $05,000 net; that the plumbing was bad. the building 
needed substantial repairs the depreciation on the building was 
more than the appreciation on tlx* ground, and that the property 
was now at it< highest value and would depreciate; that property 
in the Disfrict of Columbia was higher than the witness had ever 
known it before. 

45 Witness further testified that until he heard of the offer 

for $35.Out) net he would have advised the acceptance of the 
$34,000 net offer, but advised against a public sale and the he con¬ 
sidered $35,000, net. full value for tbe property; that he would not 
run tbe risk of a public sale as it might scare off one of these bidders, 
but would advise playing one against the other. 

Percy H. Russell, a real estate broker in the District of Columbia 
for 20 years, testified in this cause in June, 1018, that the prop¬ 
erty was worth $35,000. fall other appraisements at that time being 
from $20,000 to $30,000). In June. 1010, witness executed an 
affidavit which was filed in this cause in which he approved of a 
sale of $30,000; in explaining this affidavit he testified he did not 
want to retard the sale and made it for that purpose. 

Witness now testifies that the property is worth from $35,000 to 
$37,500 although he has never been able to secure an offer on same 
but has tried. 

Witness advised playing the $34,000 bidder against the $35,000 
bidder and says “and I believe between the two you are very apt 
to get $37,000.’* 

Witness “decidedly" advised accepting either offer unless a better 
one was made in a very short time. 

HARRY F. KENNEDY, 

Att’y for Appellant. 
ABNER H. FERGUSON, 

Att’y for Guardian. 


(Endorsement: *Pesignation of Record on Appeal and Agreed 
Statement of Evidence. Filed Mar. 23, 1920. James Tanner, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

♦This Designation (removed from transcript) included in desig¬ 
nation en/orsed on Page 70 of this transcript. 
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40 Order Directing Resale of Real Estate. 

Upon further consideration of the petition of the Guardian, filed 
herein on the 22nd day of May, 101?), the amended and supple¬ 
mental petition filed herein on the 1st day <4* October, 1010, submit¬ 
ting offers for the purchase of certain real estate belonging to said 
minor.among other real estate being lots Nos. Thirty-six (*10),Thirty- 
seven (07 ) and Thirly-oight (38) in Theodore .1. Mayer s subdivision 
of lots in Sipiare No. Seven Hundred and Sixty-two (7<>2) as per plat 
recorded in the olliee of the Surveyor of the District of Columbia 

4 / 

in Liber 15 at Folio 15. the report and answer of the Guardian ad 
Litem, the testimony filed herein, the Order Nisi passed herein on 
the 5th day of January. 11)20. and the Order vacating said Order 
Nisi and directing a re-sale of said real estate passed herein on the 
27th day of February, 1020; and it further appearing to the Court 
that the appeal taken from said last mentioned order by one Louis 
A. Kverett has been bv the Court of Appeals of the District of Co¬ 
lumbia dismissed, as shown by the mandate of said Court of Ap¬ 
peals filed herein, it is this 2nd day of June, 1020. ordered that said 
Guardian he. and she is hereby authorized and directed to re-offer 
thi‘ said real estate hereinbefore mentioned for sale, and she is 
hereby authorized and directed to ask for and receive bids for said 

real estate from said Louis A. Kverett, from Daisy M. Kdelin, the 

* 

former bidders for said property, and from such other per- 
47 sons as she may deem interested in the purchase of said 

real estate, said bids to be received by her until the 7th dav 

«. • 

of June. 10*20. at twelve o'clock noon; provided, that no bids of 
less than the sum of Thirty-nine Thousand Dollars ($30,000) shall 
he accepted; and it i> further ordered that said Guardian shall, after 
the receipt of said bids for said property, report the same to this 
court for its further action. 

JENNINGS BAILEY, 

J ustiee. 

(Endorsement: Order directing re-sale of real estate. Filed 
June 2. 1020. Janies Tanner, Register of Wills, D. C. Clerk of 
Probate Court.) 


48 Report of Frances E. Forst, Guardian. 

This guardian respectfully reports to the Court as follows: 

That pursuant to the order of this Court passed on the second day 
of June. 1020. she proceeded, through her counsel, to notify Louis 
A. Everett. Daisy M. Kdelin and one Charles M. Galloway, who had 

c • 

inquired about said property, that she would receive bids for the 
purchase of Lots 30. 37 and 38 in Theodore J. Mayer's Sub-division 
of Lots in Square 70*2 as per plat recorded in the office of the Sur¬ 
veyor of the District of Columbia in Liber 1.1 at Folio 15, and that 
said bids would he received by her at Room 7>()4. Southern Building, 
Washington, D. C. at anv time until 12:00 o'clock noon on the 7th 
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(lav of June, 1920, as provided in said order and she further sug¬ 
gested to said persons that in the economy of time they were invited 
to he present at said address at 11 :30 on the morning of June 7th, 
in order that all persons interested in said property to her knowledge, 
could be present and competitive bidding thereby procured. 

That pursuant to said notice, at about 11:30 on the morning of 
June 7th, 1920, there were present in the office of the counsel of 
this guardian the following persons: 

Louis A. Everett, 

William Weinberg, 

Murdock McPhee, 

Harry J. Kennedy, Esq., (their counsel,) 

Harold E. Doyle, (representing Daisy M. Edlin, and 
John J. Hamilton, Esq., (his attorney), 

Louis Tashof and 


Howard Bovd, his attorney. 

49 And thereupon this guardian, through A. II. Ferguson, 

her attorney, asked for bids upon said property, whereupon 
Harold E. Doyle renewed his bid of Thirty-nine Thousand ($39,- 
090) Dollars, formerly made and in connection with which he had 
already on deposit with this guardian tin* sum of Fifteen Hundred 
($l,o00) Dollars. Thereupon Louis Tashof bid Thirty-Nine 
Thousand Two Hundred and Fifty ($39,250) Dollars for the prop¬ 
erty and thereafter, as the result of spirited competitive bidding be¬ 
tween Mr. Doyle, representing Daisy M. Edelin and Louis Tashof, 
the last and best bid received by this guardian for said property was 
made bv the said Louis Tashof in the sum of Forty-five Thousand 
Six Hundred (45,600) Dollars net all cash and the said Louis 
Tashof deposited with this guardian the sum of Fifteen Hundred 
($1,500) Dollars in cash as in evidence of his good faith in making 
said bid. 

Thereupon this guardian, through her counsel, announced that 
the result of said sale would be reported to the Court for such action 
as the Court might deem proper to take in the premises. 

FRANCES E. FORST. 


District of Columbia, as: 

Frances E. Forst, being first duly sworn deposes and says that she 
is the guardian of Frances Ilitz Mayer, minor and is the person 
named in the foregoing report by her subscribed; that she 
50 has read the same and knows the contents thereof; that the 
matters and things therein stated of her own personal knowl¬ 
edge are true and those stated upon information and belief, she 
believes to be true. 

FRANCES E. FORST. 


Subscribed and sworn to before me this 10" day of June, 1920. 

FERNAND PETIT, 

[Notarial Seal.] Notary Public, I). C. 

My Commission expires August 5/19/24. 
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(Endorsement:) Report of Fiances K. Foist. Guardian. Filed 
June 10, 1920. James Tanner, Register of Wills, I). C. Clerk of 
Probate Court. 

♦>1 Petition for notification. 

lo the Supreme Court ol the District of Columbia holding a 
Probate Court, your petitioner, Louis A. Everett respectfully shows: 

1. That he is the lessee and occupant of one of the stores in the 
property hereinafter described, and has been such for many years. 
On or about April 17tb, 1918, he offered to purchase lots #36, 87 
and 88 in square #7(32, in the city of Washington, in the District 
of Columbia, from the guardian herein, and made a deposit of five 
hundred ($500) dollars, which deposit said guardian still has. 
Thereupon said property was appraised at the instance of said 
guardian by the Appraisal Committee of the Real Estate Brokers 
Association of the District of Columbia, consisting of, Thomas 
Bradley, Charles W. Fairf ax, George V. Worthington, Martin J. 
Luchs, Charles S. Shreve, Randall llagner and Harry L. Rust, 
which fixed tlie value of said property at twenty-six thousand 
($26,000) dollars. Thereupon petitioner raised bis bid to thirty 
thousand ($80,000) dollars, though no other offer had been made 
for it. Petitioner was led to believe that said offer would be accepted, 
and held himself ready to complete the purchase as soon as the 
guardian was ready to close it. 

2. About seven months after said offer of $80,000 had been made 
said guardian advised petitioner that said property had been ap¬ 
praised by another person at thirty-four thousand ($84,000) dollars, 
and petitioner, who was not then represented by counsel, raised his 

bid to this sum, though no other offer bad been made for the 
52 property, and said guardian le/ petitioner to believe that said 

offer would be accepted, and in reliance thereupon, be de¬ 
clined to purchase other property, which was then available for his 
business purposes. 

8. Notwithstanding the foregoing, in December. 1919, or January, 
1920, other appraisals of said property were procured by said 
guardian, among which was one by Harold E. Doyle, of the firm 
of Thomas J. Fisher and Company, Real Estate Brokers of this City, 
who valued said property at thirty-five thousand ($85,000) dollars, 
and said Doyle thereupon ottered thirty-five thousand dollars ($35,- 
000) for said property. On the 5th day of January, 1920. a report 
of the foregoing was made to the Court, and said Doyle and your 
petitioner were present, and the Court thereupon held an d auction 
sale of said property in ojkui Court, and your petitioner ottered thirty- 
five thousand five hundred ($35,500) dollars, and said Doyle raised 
his bid to thirty-seven thousand ($37,000) dollars, and petitioner 
then ottered thirty-seven thousand five hundred dollars ($37,500), 
whereupon said Doyle ceased bidding, and the Court accepted peti¬ 
tioner's bid of thirty-seven thousand five hundred ($37,500) and 
made an order nisi whereby said offer was to be finally accepted 
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unless cause was shown to the contrary on or before January 26th, 

4. No cause having boon shown on or prior to said date, why said 
order should not he final, petitioner thereafter filed a request that 
his offer he finally ratified. 1 hereafter this Honorable Court, over 
the objection of this petitioner, vacated said order nisi, refused to 
confirm the sale of said property to this petitioner, and directed 
that new bids be received for the sole reason that said Harold E. 

Hoyle had subsequent to the 20th day of January, 1920, 
o.) offered fifteen hundred ($l,o00) dollars in excess of peti¬ 
tioner’s hid. 

• >. I hereafter the guardian in this cause invited other and further 
bids to be made for said property. Petitioner was present and in¬ 
sisted that he was entitled to said property pursuant to his said bid. 
Xo one else hid except one - Tashoff, and the said Harold E. 

J e, ho i(i against each other, until said Tashoff hid forty-five 
thousand six hundred ($4o,600) dollars, and said Doyle declined 
to bid further. 

6. It is respectfully shown to this Court that the sum offered by 
petitioner for said property is equal to, or in excess of its reason¬ 
able value, and the offer by said Tashoff is in excess of its actual 
value, as is overwhelmingly shown hv the numerous appraisals filed 
in this cause, and those attached to this petition as a part hereof, 
and therefore the offer of your petitioner should he accepted as it 
was made openly, and in. good faith after full notice had been 
given to all persons interested, and ample opportunity afforded to 
all who desired to bid for the same. It is manifest that the offers 
made by said Doyle and Tashoff after said order nisi had l)een 
vacated were actuated by reasons other than the reasonable and 
actual market value of said property, and this petitioner considers 
that a grave injustice will he done to him if his said bid is declined, 
in light of the fact, that he relied upon impressions given him by 
said guardian for nearly two years, and by reason thereof has lost 
opportunities to purchase other property suitable to his business, 
and needs. And lie further respectfully submits to the Court, that 
if the custom is going to he indulged, of accepting up-set bids, after 
one has been fairly, and openly accepted, it will deter bidders from 
competing, as they will feel that their offer will be considered 
54 and accepted even after the sale has been closed. 

Wherefore, the premises considered this petitioner respect¬ 
fully objects to the resale of said property, and asks that his bid 
of thirty-seven thousand ($37,500) dollars be accepted and the 
guardian be authorized and directed to convey said property to him 
in accordance with the terms of said sale. 

LOUIS A. EVERETT. 

Subscribed and sworn to before me this 11th dav of June, 1920. 

WM. CLARK TAYLOR, 

Deputy Register of Wills. 

HARRY F. KENNEDY, 

A tt’y for Petitioner. 


4—3444 
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55 Affidavit of Vernon G. Owen. 

District of Columbia, To wit: 

Vernon G. Owen, being first, duly sworn, deposes and says that 
he is an auctioneer and appraiser, trading and doing business under 
the firm name and style of Thomas G. Owen Son, and has had 
alnmt twenty veal’s’ experience as such in the District of Columbia, 
and is an appraiser for a numUr of trust companies, and other 
financial institutions, both in and out of the District of Columbia. 
That he is familiar with real estate values on Pennsylvania Avenue 
S. E., in the city of Washington, District of Columbia, and has 
just examined the property known as the Mayer Block number 221, 
225 and 225 Pennsylvania Avenue S. E., and believes that a 
fair value of said property is thirty-seven thousand five hundred 
($57,500) dollars. Said property is old, and has as a rule none 
of the more modern improvements. The plumbing is antiquated, 
and is not in good repair, and the same is true with respect to at 
least a portion of the heating system. These conditions, together 
witli the low rental, said property and other similar property in 
that vicinity, have been taken into consideration bv affiant in his 
valuation of said property. Affiant is not interested in said property, 
or any litigation wherein it is involved, and as far as he is aware, la' 
knows no person who is interested either in said property or any 
litigation in relation thereto. Affiant knows of no other appraise¬ 
ment that has been made of said property, or any sale or any con¬ 
templated sale of it. Consequently he has not Wen influenced in 
his opinion by any such matters. Said appraisement and 
55 this affidavit were made at the request of Mr. Harry F. 

Kennedy, and affiant has no information from said Kennedy 
* 7 

as to the valuation desired, or whether he desired a liberal or con¬ 
servative estimate of value. 

VERNON G. OWEN. 

Subscribed and sworn to before me this 9th day of June, 1920. 

JOHN M. KING, 

[Notarial Seal.] Xotari / Public for the 

District of Columbia. 

57 National Capital Insurance Company 

of the District of Columbia. 


Washington, D. C., 

June 9th, 1920. 

Mr. E. A. Everett, 

223 Pa. Ave., S. E., 

Washington, D. C. 

My Dear Sir: 

In compliance with your request I have carefully inspected the 
following properties belonging to the Mayer Estate, and known as 
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sub-lots 36, 37 and 38 in Square numbered 762. Improved by 
throe brick buildings known as numbers 221-23-25 Pennsylvania 
Avenue, Southeast, occupied for various business and dwelling pur¬ 
poses. 1 find the buildings of old design and of ordinary con¬ 
struction, the beating system, if buildings are not used jointly, will 
need remodeling, the electric lighting system, not at all modern, 
the plumbing, old and unsanitary; to put these buildings in good 
condition would, in my opinion, require an expenditure of from 
Three to Four Thousand Dollars. Taking into consideration the 
present demand for this class of property, in its present condition, 
an offer of Forty Thousand Dollars for it as a whole would be an 
excellent price. 

Yours very trulv, 

. ' GEORGE R. REPETTI. 



Metropolis Building Association, 


201 Pennsylvania Avenue S. E., 


Washington, D. C. 


Mr. Louis A. Everett. 
Dear Sir: 


June 3, 1920. 


Your application for a loan on 221-223-225 Pa. Ave. S. E. has 
been approved bv the Board of Directors as follows—the appraise¬ 
ment was $10,000 and the amount of loan $7,500 on each. 

Very Respectfullv, 

CHAS. E. WORTHINGTON, 

Secy. 

59 East Washington Savings Bank, 


of Washington, D. C., 


312 Pennsvlvania Avenue S. E. 

4 / 

Washington, D. C., 
December 26th, 1919. 

Mr. Louis Everett, 

Washington, D. C. 

Dear Sir: 

As requested by you I have made an examination of the property 
assessed in the name gf Frances Hitz Myers and estimate the present 
value of the same as follows: 

8,075 feet of ground 1.75 per foot. $14,129.25 

Improvements . 20,000. 


$34,129.25 
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The living quarters over the stores will require changing from 
their present condition before they can he regarded as being com¬ 
fortably habitable. This is the reason for the value placed by me 
on the improvements. 

Very truly vours, 

J. C. YOST. 

(Endorsement: Petition of Louis A. Everett. Filed June 14. 
1020. James Tanner, Register of W ills, I>. 0., Clerk of the Probate 
Court.) 


00 Answer of Guardian to Petition for Ratification. 

Comes now the guardian and for answer to so much and such parts 
of the petition of Louis A. Everett fded herein on the 14th day of 
June, 1020. she is advised it is material for her to answer unto and 
answering, says: 

1. This respondent admits the allegations of the first paragraph 
of said petition to be substantially true, except that portion of said 
allegation which states that tin* petitioner was led to believe that his 
offer of Thirty-four Thousand ($04,000) Dollars would be accepted. 
Neither this respondent nor anyone with her authority at any time 
stated to said petitioner that any offer would be received by her for 
said property other than upon the condition that it was subject to the 
ratification of this Court. 

2. Answering the second paragraph of said petition this respond¬ 
ent again denies that either she or anybody with her authority said 
or did anything which could in any way lead the petitioner to be¬ 
lieve that his offer of Thirty-four Thousand ($34,000) Dollars would 
be accepted. On the contrary this respondent says that said peti¬ 
tioner was fully aware of the conditions under which said offer was 
accepted, which condition was that it was subject to the ratification 
of this Court. 

• ». Answering the third paragraph of said petition, this respond¬ 
ent says that the order nisi mentioned in said paragraph did not ex¬ 
pire on January 20th, 1020, as stated in said petition but expired on 
January 20th. 1020. and before said order had expired, the 
01 offer of one Daisy M. Edelin for Thirtv -nine Thousand 
($30,000) Dollars, with a deposit of Fifteen Hundred 
($l.f>00) Dollars had been received by this respondent, which offer 
was reported to this Court by this guardian on January 30th. 1020. 

o. Answering the fifth paragraph of said petition, this respondent 
says that the facts therein stated arc substa-tiallv proved except that 
the highest bid received for said property at said sale was a bid of 
Forty-five Thousand Six Hundred ($45,000) Dollars and not Forty- 
six Thousand One Hundred ($40,100) Dollars, as stated in said 
paragraph. 

0. This respondent is advised that there are no allegations of the 
fact contained in the sixth paragraph of said petition which it is nec¬ 
essary for her to answer but that the said paragraph contains only 
argument. This guardian is advised, however, that there is nothing 


LOUIS A. EVERETT VS. FRANCES E. FORST, GUARDIAN. 


29 


in the law which prohibits a minor from procuring for her property 
all it will bring under the most favorable circumstances, although 
that price may he more than its actual market value. This respond¬ 
ent further denies that the said Louis A. Everett was at anv time led 
to believe bv this guardian or bv anvbodv with her authoritv that 
his offers for said property were received by her under any other 
conditions than that they were subject to the ratification of this 
Court. 

And now having fully .answered said petition this respondent 
pravs that she mav he hence dismissed. 

FRANCES E. FORST. 


District of Columbia, To wit: 

Frances E. Forst being first duly sworn deposes and says that she 
has read the foregoing answer by her subscribed and knows 
62 the contents thereof; that the statements of fact therein made 
as of her personal knowledge are true and those made upon 
information and belief, she believes to he true. 

FRANCES E. FORST. 

Subscribed and sworn to before me this 16 day of June, 1920. 
[Notarial Seal.] FERDINAND PETIT, 

Notary Public , I). C. 

My commission expires August 5/1924. 

(Endorsement: Answer of Guardian to Petition for Ratification. 
Filed June 18, 1920. James Tanner, Register of Wills, D. C., Clerk 
of the Probate Court.) 


68 


Order Directing Acceptance of Offer for Real Estate. 


Upon consideration of the report of Frances E. Forst, guardian, 
filed herein on the 10th day of June, 1920, reporting to the Court 
that pursuant to order passed herein on the second day of June, 
1920, she had proceeded to receive bids for real estate belonging to 
said minor and described as Lots 86, 87 and 88 in Theodore J. 
Mayer s Sub-division of Lots in Square 762 as per plat recorded in 
the office of the Surveyor of the District of Columbia in Liber 15 
at Folio 15, and that the highest bid received by her for said prop¬ 
erty was that made by Louis Tashof for the sum of Forty-five Thou¬ 
sand Six Hundred ($45,600) Dollars net all cash and the matter 
having been presented to and considered by the Court, it is this 
18th day of June, 1920, ordered that the said guardian be and she 
is hereby authorized and directed to accept said offer of said Louis 
Tashof and to convey to him all the right, title and interest of said 
minor and the other respondents to this cause in and to said real 
estate hereinbefore mentioned with the improvements thereon, free, 
clear and discharged of all claim of the parties to this cause or of 
any person or persons claiming by, from or under them, or any of 
them upon his paying to her the sum of Forty-four Thousand One 
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Hundred ($44,100) Dollars, in addition to the sum of Fifteen hun¬ 
dred ($1,500) Dollars which he has already deposited with said 
guardian. 


It is further ordered, that said guardian be and she is hereby 

authorized and directed to return to Daisy M. Kdelin the 

•/ 

04 deposit of Fifteen Hundred ($1,500) Dollars heretofore made 
by her in connection with an offer for the purchase of said 
property and she is also directed to return the deposit of Five Hun¬ 
dred ($500) Dollars heretofore made hv Louis A. Everett in con¬ 
nection with an offer to purchase said property. 

JENNINGS BAILEY, 

Justice. 


And it is further adjudged, ordered and decreed, that the petition 
of Louis A. Everett, for ratification of the sale to him, filed herein 
on the 14th dav of June, 1920, be and the same hereby is denied 
and dismissed. 

JENNINGS BAILEY, 

Justice. 

From the foregoing Decree, Louis A. Everett, petitioner, in open 
Court at the signing hereof, notes an appeal to the Court of Appeals 
of the District of Columbia, and the said petitioner, Louis A. Everett, 
at the same time notes an appeal to the Court of Appeals of the 
District of Columbia, from the Decree of this Court passed herein 
on the 27th day of February, 1920, wherein an order nisi was set 
aside and a petition of Louis A. Everett for ratification of a sale to 
him denied and a resale of said property ordered; whereupon the 
Court fixes an appeal bond in the sum of One hundred Dollars 


or to deposit Fifty Dollars in lieu thereof in the Registry of the 
Court and a supersedeas bond in the penalty of One thousand 
dollars. 

JENNINGS BAILEY, 

J ustice. 


(Endorsement: Order ratifying sale of real estate. Filed June IS, 
1920. James Tanner, Register of W ills, D. C. Clerk of the Probate 
Court.) 

05 Received of Harry F. Kennedy, Check for $50 in lieu of 

Appeal Bond, under order of Court of June 18, 1920. 

JAMES TANNER. 


July 0, 1920. 
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(Endorsement: Receipt of Register of Wills for $50 deposited in 
lien of appeal bond, as per order of Court .June 19, 1920. Filed 
duly 0, 1920. James Tanner, Register of Wills, I). C. Clerk of the 
Probate Court.) 

• 

05 Fidelity and Deposit Company of Maryland. 

Home Office: Baltimore, Maryland. 

Undertaking on Appeal. 

Know all men by these presents, That whereas the undersigned 
Louis A. Everett has prosecuted an appeal to the Court of Appeals 
of the District of Columbia, to reverse the decree rendered bv the 
Supreme Court of the District of Columbia in the above entitled 
cause or proceeding, pending therein, and is required to give an 
undertaking, under seal, conditioned as required by law, in the 
maximum amount of One Thousand (1.000) Dollars, fixed by the 
Court: and whereas the condition of this undertaking is that the said 
Louis A. Everett shall prosecute bis said appeal to effect and answer 
all damages and costs if be shall fail to make good bis plea. 

We, the undersigned, Louis A. Everett as principal, and Fidelity 
and D< posit Company of Maryland, a corporation, surety appearing 
and submitting to the jurisdiction of the Court, hereby undertake 
for ourselves and each of us, our and each of our heirs, executors, 
administrators, successors and assigns to abide by and perform the 
decree of the Court in the premises, and do further agree that, upon 
default by the said principal in any of the conditions hereof, that 
damages not exceeding the sum aforesaid may be ascertained in 
such manner as the Court shall direct; that the Court may give 
judgment thereon in favor of any person thereby aggrieved against 
us for the damages suffered or sustained by such aggrieved party 
and that such judgment may be rendered in said cause or proceeding 
against all or anv of us whose names are hereunto signed. 

LOUIS A. EVERETT, [seal.] 

Principal. 

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND. 

B. E. HERMANN, 

Attorney in Fact. 

[Corporate Seal.] 

Signed, sealed and delivered in the presence of: 

I. M. WHITE. 


Approved this 9 day of July, 1920. 
JENNINGS BAILEY, 

Justice, S. C. D. C. 


.. ■ >: '• r 


(Endorsement: Undertaking on Appeal. Filed July 9, 1920. 
James Tanner, Register of Wills, I). C., Clerk of the Probate Court.) 
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Assignment of Errors for Record on Appeal. 


1. The Court erred in refusing to make final the order nisi passed 
herein on the nth dav of January, 1020. • 

2. The Court erred in vacating and setting aside* said order nisi. 

3. The Court erred in refusing to grant the prayers of the petition 
of Louis A. Kverett. tiled herein on January 20th, 1920. 

4. The Court erred in dismissing said petition of Louis A. 
Everett. 

5. The Court erred in authorizing tin* Guardian, February 27th, 
1920, to reopen bids for the property involved. 

0. The Court erred in ordering, June IS. 1020, the acceptance 
of the bid of Louis Tashof for the properly involved. 

7. The Court erred in denying the prayers and dismissing the 
petition of Louis A. Everett, filed herein on the 14th dav of June, 
1920. 

IIAKRY F. KENNEDY, 
Attorney for Loots A. Ererett. 

(Endorsement: Assignment of Errors. Filed August 2. 1920. 
James Tanner, Register of Wills, 1>. C. Clerk of the Probate Court.) 


OS 


Designation of Record and Stipulation of Counsel. 


The (Jerk of Court will please prepare a transcript of record for 
the Court of A pi >eals of the District of Columbia, to consist of the 
following: 

May 22, 1919. Petition of guardian for leave to sell real estate. 

May 27, 1919. Subpu na to answer, return served personally. 
(Memo.) 

June 0, 1919. Order revoking order of May 23, 1919 and ap¬ 
pointing Charles Y. Imlay. guardian ad litem. (Memo.) 

June 26, 1919. Answer of guardian ad litem. 

October 1, 1919. Amended and supplemental petition of Guar¬ 
dian, submitting otter to purchase certain real estate. 

October 16, 1919. Subpu na to answer, return served personally 
as to Frances Hitz Mayer and Frances E. Forst, and not to be 
found as to all others. (Memo.) 

December 17, 1919. Order pro confesso. 

January 5, 1920. Answer and report of Guardian ad litem to 
amended and supplemental petition. 

January ”>, 1920. Order of sale nisi. 

January 29, 1920. Petition of Louis A. Everett for ratification 
of order nisi. 

January 30, 1920. Proof of publication of order nisi of Jan¬ 
uary 5, 1920. (Memo.) 
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January 30, 1920. Report of Guardian, by Attorney, submitting 
new otter for sale of certain real estate. 

69 February 14, 1920. Opinion of Mr. Justice Bailey. 
February 27, 1920. Order setting aside order of Jan. 5, 

1920, and dismissing petition of Louis A. Everett. Appeal noted, 
bond fixed at $100 or cash deposit of $50.00, or supersedeas bond 
for $4,000.00. 

Statement of pertinent facts relative to the value of Lots 36, 
37 and 38, as shown by depositions of Harold E. Doyle, William 
B. Turpin and Percy II. Russell, filed herein on the 5th day of Jan¬ 
uary. 1920. 

June 2, 1920. Order directing Guardian to reoft’er real estate 
for sale, Ac. 

June 10, 1920. Report of Guardian of sale. 

June 14, 1920. Petition of Louis A. Everett, and exhibits, for 
acceptance of $37,500 for certain real property and conveyance 
thereof. 

June 18, 1920. Answer of Guardian, to petition for ratification 
of sale of real estate. 

June 18, 1920. Order of Court ratifying sale of real estate upon 
payment of $44,100, in addition to deposit of $1,500, and dismiss¬ 
ing petition filed June 14. 1920. Appeal noted, and bond fixed, 
at $100, and supersedeas bond at $1,000. 

July 6, 1920. Deposit of $50.00 in lieu of special bond. 

July 9, 1920. Undertaking on appeal for $1,000 filed and ap¬ 
proved. 

Assignments of errors. 

This designation of record and agreement of counsel. 

It is hereby stipulated by and between Abner H. Ferguson, at- 
tornev for Frances E. Forst, Guardian. Charles V. Inday, Guardian 
ad litem, Howard Boyd, attorney for Louis Tashof, and Harry 

70 F. Kennedy, attorney for Louis A. Everett, that the fore- 
going designated documents, Ac., form and constitute the 

substance of all the pleadings, evidence and other proceedings in the 


3. 

case upon which the orders and decrees of the Court were based, and 
that they shall constitute the transcript of record on appeal to the 
Court of Appeals. 

ELLIS, FERGUSON & COLQUITT, 

Attorney - for Frances E. Forst, 

Guardian Ad Litem. 

HOWARD BOYD, 

.1 1 tor nr if for Louis Tashof. 

HARRY F. KENNEDY, 

Attorney for Louis A. Everett. 
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(Endorsement: Designation of Record and Stipulation of Coun¬ 
sel. Filed August 2, 10*20. James Tanner, Register of Wills, 
D. C., Clerk of the Probate Court.) 

71 Supreme Court of the District of Columbia, Holding a 

Probate Court. 


Dstriut of Columbia, To wit: 

I, James Tanner. Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify the foregoing pages, 
numbered from 1 to 70. inclusive, to be true copies of the originals 
of certain papers on tile in the office of the Register of Wills, Clerk 
of the Probate Court in ease No. 4074. estate of Frances Ilitz Mayer, 
minor, deceased, wherein Louis A. Everett, is appellant, and Frances 
1*7 Forst, (iuardian. is appellee, the same constituting a full, true 
and correct transcript of record of proceedings had in said cause ac¬ 
cording to the Designation of counsel tiled therein and made a 
part hereof. 

I further certify, that a cash deposit of $•">(> in lieu of a bond for 
appeal was made July 0, 10*20. and that the bond for appeal, in the 
penalty of One Thousand Dollars (Supersedeas) was duly tiled by 
said appellant, and approved hv said Court on the Oth dav of July, 
A. D. 10*20. 

In testimony whereof. I hereunto subscribe mv name and affix 
• «. 

the seal of the said Probate Court, this 13th dav of August. A. D. 

1020. 

[Seal of Supreme Court of the District of Columbia, Probate 

J urisdiction. ] 

JAMES TANNER, 

Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3444. Louis A. Everett, appellant, vs. Frances E. Forst, guardian. 
Court of Appeals. District of Columbia. Filed Aug. 17, 10*20. 
Ilenrv W. Hodges, clerk. 
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BRIEF ON BEHALF OF APPELLANT 
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The only point involved in this case is whether the trial court 
erred in vacating an order of aceptance, nisi, of an offer of $37,500 
bv appellant for the property involved, and reopening the biddings. 

In June, 1918, an offer of $07,000. less brokerage commissions, 
was submitted to the court, but it was not accepted < Rec. 2). Ef¬ 
forts were then made by the guardian and also by the guardian ad 
litem to procure a better offer, but without success (Rec. 6), until 
a year later, (May 15th, 1919) when appellant , Louis A. Everett, 
tenant of one of the stores in said property, offered $30,000 net cash 
and deposited 8500 therewith ( Rec. 2 ). The guardian filed a report 
of this offer and recommended a sale ( Rec. 2). The guardian ad 
litem, urged acceptance of the offer, and stated that he had tried 
through a broker to find a purchaser, but without success, and “that 
it may be difficult to find another prospective purchaser, who, like 
Everett, may have a special interest in buying the same.*’ ( Rec. 5.) 

Though no one opposed acceptance of this offer, yet it was not 
presented to the court. About five months later, the guardian filed 
another report, stating, inter alia . that real estate values were then 
considerably above normal and that by reason thereof more could 
be gotten for the property than if held longer (Rec. 10). Peti- 
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tioner being without the advice of counsel believed that his offer 
had been accepted ( Rec. 17 ), but in December (seven months after 
said offer had been made > the guardian told appellant that the prop¬ 
erty had then been appraised at $34,000, and advised him to in¬ 
crease his offer to that sum. which he did ( Rec. 17 ). The follow¬ 
ing January, the offer still not having been submitted to the court, 
the guardian called the following witnesses and took their testimonv 
as to the value of the property, each of whom placed it at the sum 
set opposite his name. 


Harold K. Doyle.$34,000.00 

William B. Turpin. 35.000.00 

Percy H. Russell. 37,500.00 

Average.$35,500.00 

Though Mr. Doyle valued the property at $34,000, yet he sai 1 
he had a client, Daisy M. Kdlin. who would pay $35,030 for it. 
and on her behalf, he offered that sum. 

Mr. Turpin testified that values were then higher than he had 
ever known them, but had it not been for Mr. Doyle's $35,000 
offer he would have recommended acceptance of appellants' $34,000 
offer, and that he would not run the risk of a public auction lest 
one of these bidders might be scared off, but that he would advise 
“playing*' one against the other (Rec. 21 ) even though the bid 
was then $1,000 in excess of his valuation, and at a time when 
values were the highest he had ever known them. 


Mr. Russell, who had previously (June, 1919) recommended 
under oath the acceptance of $30,000 for the property ( Rec. 6 ), and 
had said that all other appraisements in June, 1918, were from only 
$36,000 to $30,000, and that he had never been able to get any 
offer for the property, though he had tried, now advised “playing" 
the $34,000 bidder against the $35,000 bidder, believing that if 
this were done. $37,000 might be obtained ( Rec. 21). 

The guardian reported all these matters to the court, and stated 
that “it is admitted by everyone that market values are at their high¬ 
est * * * that this property * * * has shared in • the 

notorious rise in real estate values in the District of Columbia" 


( Rec. 13). 

Though the guardian had been holding appellant’s $500 deposit 
for nearly eight months, and had never before presented his offer 
to the court, and was manifestly speculating at his expense, yet the 
trial court acted in accordance with the recommendations of Messrs. 
Turpin and Russell, and did not expose the property for sale at 
public auction, but “played" one of said bidders against the other 
in open court, and appellant then bid $37,500. which bid the court 
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accepted, nisi. to “become final and absolute on the 26th day of 
January. 1620, unless cause to the contrary shall be shown on or 
before said date”. 

No cause to the contrary was shown and January 20, 1020. 
three days after the said order nisi had become final and absolute, 
appellant filed a petition asking for a final ratification of said order 
and sale to him. 

Thereafter the guardian reported to the court that on January 
24th Mr. Doyle, as agent for Daisy M. Kdlin. had increased his bid 
to $30,000, an advance of four per cent over appellant's bid. 

Upon the sole ground of this advance of 4 c /c by a stranger to the 
record, who had had two previous opportunities to bid, and had bid, 
and who was present in court when appellant s bid was made and 
accepted, and who at that time, announced that she would not bid 
more, the court vacated said order nisi, and again reopened the bid¬ 
dings ( Rec. 19). 

Appellant claiming to be the rightful purchaser and owner of 
the property, and that this action of the court was an error, de¬ 
clined to bid further, but there was a spirited bidding between Mr. 
Doyle as agent for Daisy M. Kdlin, and one Louis Tashof, the lat¬ 
ter making the highest bid (843,600), about 20% above appellant's 
said offer. 

It is reasonable to assume that this bidding was actuated by some 
special reason, other than the actual value of the property, because 
there were nineteen valuations placed upon the property, and the 
price offered by appellant, ($37,500) was equal to the highest ap¬ 
praisement made by any of appellee’s appraisers: more than $3,003 
in excess of the average of all appraisements; and, $11,500 more 
than the lowest. 

The following is a list of the several appraisers and their respec¬ 


tive valuations of the property: 

Charles V. 1inlay, Gdn. Ad. Litem. ( Rec. 5).$30,000.00 

Charles V. Imlay, Gdn. Ad. Litem. (Rec. 5). 35,000.00 

Charles V. Imlay, Gdn. Ad. Litem. (Rec. 14). 36,000.00 

Rercv 11. Russell. (Rec. 6). 35,000.00 

Percy H. Russell. (Rec. 6). 30,000.00 

Percy H. Russell, (Rec. 14 i. 37.500.00 

Percy H. Russell, (Rec. 20). 37,000.00 

Percy H. Russell. ( Rec. 21 >. 37,500.00 

Harold K. Dovle, (Rec. 14). 36.000.00 

Harold K. Doyle. (Rec. 21). 34,000.00 

William B. Turpin, ( Rec. 14). 36,000.00 

William B. Turpin, ( Rec. 21 ). 35,000.00 

William B. Turpin, ( Rec. 21 ). 34,000.00 
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Vernon (i. Owen. ( Rec. 26). 

(ieorge R. Reppetti. ( Rec. 27 i. 

Metropolitan Bldg. Assn.. ( Rec. 27) . 

Hast. Wash. Savings Hank, ( Rec. 27) . 

/Real Instate Brokers’ Association consisting of: 

\ Thomas Bradley. C harles \V. Fairfax, 

(ieorge Worthington, Martin |. Luchs, 

I Charles S. Sheave, Randall Hagner.(Rec. 24 ) 

and Harry L. Rust. (Rec. 24 ) 


37.500.00 

40.003.00 

30,000.00 

34.120.25 


26,000.00 

30,000.00 


Average.$34,243.12 

The law touching the point involved is so well settled by this 
court, the Supreme Court of the United States, the courts of nearly 
all the states of the Union, and by statute in (Ireat Britain, that it 
is embarrassing to undertake a discussion or citation of authority 
because there is nothing in dispute. 

Xo claim of inadequacy of price, fraud, surprise, or irregularity 
in the sale, or that the acceptance of appellant’s offer would be un¬ 
fair or unjust to any person concerned, was. or is made. 

The sole and only point is whether the court erred in vacating its 
acceptance nisi of appellant's offer, after the offer nisi had by its 
terms become final, because of an increased offer of four per cent, by 
a stranger to the record, who was present and bid at the time ap¬ 
pellant’s bid was accepted, and then refused to bid more. All courts 
hold that this is reversible error. 


In Hunt vs. Whitehead, 16 Appeals, D. C. 116, an offer of 
$l/,600 was accepted nisi and before the order had become final 
objections were tiled to ratification on the ground, among others, 
that the price offered was inadequate, because an offer was then 
made of $26,000. an advance of about 48%, and this court said : 

“The alleged inadequacy of price alone and apart from all other 
considerations, presented by the facts, would make no such case 
a> would for a moment entitle the exceptant to relief. Nothing 
short of such inadequacy of price as would shock the conscience 
of the court, or furnish ground for believing that there was fraud, 
collusion, or bad faith, or gross neglect of duty, in making the sale, 
will justify the court in setting it aside upon that ground alone." 


In Aurbach vs. Wolf, 22 Appeals, 538, this court also said: 

"The general rule, is doubtless that the sale will not be set aside 
or its ratification refused for mere inadequacy of price, unless the 
court believes that such inadequacy was the result of fraud, sur¬ 
prise. mistake or unfairness in the sale." 
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In the above case the rejected offer was $1,350, and the upset 
hid was $2,250, an increase of 66/U and the trial court found that 
tlie acceptance of the smaller offer under the facts of the case would 
“he unfair and unjust to the parties concerned,” and therefore re¬ 
fused to ratify the smaller offer, which ruling this court affirmed 
as correct. 

The Supreme Court of the United States has unequivocally and 
emphatically stated the same doctrine. 


Pewabic Mining Co. vs. Mason 
145 U. S. 349. 

“It cannot he tolerated that either party should designedly wait 
until the property has been struck off to the other, and then open 
the bidding and defer the sale bv an increased offer. 

“Confirmation nisi will he ordered, to become absolute within 
a designated time, unless cause is shown against it. If cause is 
not shown, it stands confirmed.” 


(iraffam vs. Burgess, 117 U. S. ISO 

d'he Supreme Court of the United States in an opinion by Mr. 
Justice Bradley, has examined and discussed this question with 
great care and fullness. In that case it was said by the court: 

“It was formerly the rule in England, in chancery sales that until 
confirmation of the master's report, the bidding would be opened 
upon a mere offer to advance the price ten percentum, 2 Dan. Ch. 
Prac. (1st Ed.), <>24, (2d Ed.) 1465; Sug. V. & P. (14th Ed.) 
114. But Lord Eldon expressed much dissatisfaction with this 
practice of open biddings upon a mere offer of an advanced price, 
as tending to diminish confidence in such sales, to keep bidders 
from’ attending sales, and to diminish the amount realized. W hite 
vs. W ilson, 14 Ves. 151: W illiams vs. Attenborough. Turner & 
Russ. 75; W hite vs. Damon, 7 Ves. 30. Lord Eldon’s views were 
finally adopted in England, in the Sale of Land by Auction Act, 
1867. 30 & 31 Viet. Ch. 48. Sec. 7, so that now the highest bidder 
at a sale by auction of land, under an order of court, provided he 
has bid a sum equal to, <>r higher than the reserved price, (if anv), 
will he declared and allowed the purchaser, unless the court or 
judge, on the ground of fraud or improper conduct in the manage¬ 
ment of the sale upon the application of any person interested in 
the land, either opens the biddings, or orders the property to be re¬ 
sold. 1 Sug. V. & P. ( 14th Ed.) 114 note a. 

“In this country Lord Eldon’s views were adopted at an early 
day by the courts and the rule has become almost universal that a 
sale will not he set aside for inadequacy of price, unless the inade- 
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quacv is so great as to shock the conscience, or unless there he ad¬ 
ditional circumstances against its fairness; being very much the 
rule that always prevailed in Kngland as to setting aside sales after 
the master’s report had been confirmed.” For these propositions 
a large number of American cases are cited. 

“From the cases here cited we may draw the general conclusion 
that, if the inadequacy of price is so gross as to shock the con¬ 
science. or if. in addition to gross inadequacy, the purchaser h;us 
been guiltv of anv unfairness, or has taken any undue advantage. 

O . * m O 

or if the owner of the property, or party interested in it has been 
for any other reason, mislead or surprised, then the sale will be re¬ 
garded as fraudulent and void, or the party injured will be per¬ 
mitted to redeem the property sold, (ireat inadequacy requires 
only slight circumstances of unfairness in the conduct of the party 
benefited by the sale to raise the presumption of fraud.” 

To the same effect are the state decisions, even though the in¬ 
terests of infants, and others under legal disability are involved. 

Ayers vs. Faumgarten 15 ILL 444 “Courts are vested with a 
sound discretion in this class of cases. It must, however, be ex¬ 
ercised according to established principles. A decision approving 
or disapproving a guardian’s report may be assigned for error. 
The question in the case is, whether the court erred in refusing 
to confirm the report. * * * But if mere inadequacy of price 
was a good ground to avoid a guardian’s sale, this sale would have 
to be sustained. * * * It does not satisfactorily appear that 

the property <>t* the ward was sold for less than its value. Some 
of the witnesses are. indeed, of that opinion, but much the greater 
number state that the property brought its full value. 

“Considering the number of witnesses, and their means of form¬ 
ing correct conclusions, the weight of the evidence manifestly is. 
that the purchaser gave a fair price for the property. This de¬ 
cided preponderance of the testimony would require a confirma¬ 
tion of the sale. In our opinion. Ayers is entitled to the benefit of 
his purchase, and the report of the guardian ought to be confirmed. 

“The decree of the Circuit Court must be reversed, and the cause 
will be remanded, with directions to that court to enter a decree 
confirming the report of the guardian.” 

The interests of an infant, represented by a guardian ad litem 
were involved in Comstock vs. Purply et al. 49 Ill, 158, wherein 
the court stated : 

“Where a judicial sale is made at a price below the supposed ac¬ 
tual value of the property, it is not difficult to find persons who 
will swear that the price was grossly inadequate, for such swearing 
is not at all hazardous, as it is mere opinion, for entertaining and 
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expressing which, though false and unfounded, no indictment would 
lie. where a judicial sale has been fairly and impartially conducted, 
in the presence of numbers, and the bidding is spirited and lively, 
as in this case, something more than mere inadequacy of price should 
he shown to justify a court in setting aside the sale. Property does 
not fetch, and is not expected to fetch, at such sales, its full value. 
I he creditor, as a general thing, has a right to his money, if it he 
in a case where money is adjudged, and the debtors property must 
he put up for sale, and a sale forced to bring the money. Price de¬ 
pends upon many circumstances, to which the debtor must expect 
to become the victim, and the creditors may honestly hope to gain, 
l he law allows it, and this court has awarded it in more than one 
case.” 

If the acceptance of a bid by the court would be ratified bv an 
appellate court, then its failure to ratify is reversible error. 

George vs. Norwood, 77 Ark. 221 

“If the chancellor had under the proof, approved this sale, our 
duty to affirm his decision would be plain, for it is undisputed that 
the sale was regularly made in accordance with the order of the 
court, and was free from any fraud or misconduct, and the evidence 
shows that the price was not inadequate.” 

“That being true, the purchaser had the right to insist upon the 
confirmation of the sale, and it is equally our duty to protect that 
right and to reverse a decision of the chancellor denying it. In other 
words, the decision refusing to confirm the sale under the proof 
presented by the record cannot be said to be a proper exercise of the 
discretion of the court, and must be reversed.” 

In Johnson vs. Dorsey, 7 (iill 269, the property was sold for 
$12,422.25, and the court said: 

“We are perfectly satisfied that, according to the doctrine now 
settled by an unbroken series of adjudicated cases, that assuming 
this property to be worth the sum of twenty thousand dollars, the 
estimate placed upon it by the acceptant, but to which we do not ac¬ 
cede, the court would not be authorized to vacate the same, upon 
the single ground that the consideration was inadequate. It would 
he an extraordinary proposition to maintain, that on a sale like this, 
it was the duty of the trustee to have designated a sum equal to the 
maximum value of the property, as the lowest price at which it 
should be sold. In Wagner vs. Cohen (6 (iill 97), where the sale 
was upheld the minimum price fixed by the trustee asserted it to 
he worth $20,000. 
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“It follows from the view tints expressed, that we think the judge 
below erred in setting aside this sale and his order is therefore re¬ 
versed. " 

(ieorge vs. Norwood, 77 Ark. 2 16 

Appellant's hid of $4,000. was accepted, and thereafter one of the 
parties to the suit claimed the price to he inadequate and himself 
offered $5,000. The trial court heard evidence and found $4,000 to 
he grossly inadequate and accepted the $5,000 hid upon appellant 
refusing to raise his to that sum. The appellate court reviewed 
the evidence upon which the trial court held the price to he inad¬ 
equate and found that it did not sustain the claim of inadequacy and 
reversed the lower court and ordered an acceptance of the $4,000 
hid. saying: 

“Courts have adopted, as a wise public policy, the rule that con¬ 
fidence in stability of judicial sales should he maintained, so that 
competitive bidding may he encouraged by the assurance that, ir 
the absence of fraud or misconduct, the highest bidder will he ac¬ 
cepted as the purchaser of the property offered for sale. And, while 
it is often said that the accepted bidder at such a sale acquires n- 
independent rights until the sale he confirmed by the court, and that 
the court may exercise a discretion in their continuing or rejecting 
the sale, yet this discretion must he exercised according to fixed, 
rules, and not arbitrarily, and the bidder has the right to insist upon 
its exercise in this manner only. He can insist that his purchase be 
not set aside by the court upon reasons which are condemned." 

A sale cannot be set aside because the property has increased in 
value after the bid was made. 


Tyson vs. Mickle, 2 (fill. Md. 377 

“Nor can it redound to her benefit that the property from a gen¬ 
eral advancement in value, since the sale, would now sell for more 
money. The ratification or rejection of the sale must depend upon 
the state of circumstances existing at it> date: not on subsequent 
contingencies. Suppose, instead of appreciating, the property had 
greatly depreciated since the sale, who would have borne the loss? 
The purchaser, unquestionably. Upon the plainest principles of jus¬ 
tice. then, he must reap the fruits of its appreciation." 

The discretion which the trial court may exercise in the acceptance 
or rejection of a bid is a judicial and not an arbitrary one. and the 
setting aside of a sale on the sole ground .of an increased offer is 
an abuse of discretion which will be reversed by an appellate cnn\. 
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Allen vs. Martin, 61 Miss. 78 

“Until confirmation, the sale is in fieri and subject to the control 
of the court, but this control is a judicial, not an arbitrary one, and 
c >ntirniation must follow unless there exists some reason recognized 
by law as warranting a refusal to confirm. A bidder at a sale in 
chancery assumes certain obligations which he must discharge, he 
submits himself to the jurisdiction of the court, and becomes a party 
to the cause in which the sale has been decreed, and he may be com¬ 
pelled to stand by the offer he has made. On the other hand, he ac¬ 
quires certain legal rights which are to be as much protected and 
enforced as are other rights of other persons, lie is entitled not 
only to ask, but to have confirmation if there is no reason valid in 
the law for refusal.” 


Stump v* Martin. 72 Ky. 285 

“1 f the chancellor exercises a mere arbitrary discretion or has un¬ 
limited power over sales made in pursuance of his decree, it would 
render unnecessary any advance upon the bidding to enable him 
to disregard the rights of the purchaser by setting aside the sale, 
and if the practice is tolerated in allowing the advance of ten per 
cent to be a sufficient reason for the exercise of this power, it niioht 
well be argued that it is proper to enlarge his discretion by enabling 
him to set aside all sales at his mere will and pleasure. * * *” 

“It would be trifling with the stability of judicial sales as well 
as the rights of purchasers to permit those who were present at 
the sale, or who ought to have been present, to interfere after the 
sale is made, and open the biddings for no other reason than that 
since the sale, an advance price has been offered for the property; 
and hence this court has always been unwilling to go so far in any 
case as to say that the chancellor has the power to set aside a sale 
made by his commissioner merely because he could (jet a better 
barjain. 

“In the present case the appellees voluntarily seek the aid of the 
chancellor in enabling them to sell the whole of the property, in 
which a lunatic and infant are interested, for the reason, as they 
allege, a sale of the zvltole will redound to the interest of all. The 
adult owners were men of fortune, present at the sale, and bid 
against the appellant for the property, who finally purchased it at 
one hundred and ninety thousand one hundred. These appellants, 
the owners, now ask, for the reason alone that they are willing to 
take the property at an advance of ten per cent, to have the sale 
set aside and the property resold. They voluntarily placed this prop- 
ertv on the market. No creditor is demanding: a sale at a sacrifice 
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of this valuable estate; and if the chancellor would not relieve the 
debtor, upon what principle is he called upon to relieve the ap¬ 
pellees? 

If the property had been sold under an ordinary execution for 
two-thirds of its value, the absolute title would have passed to the 
purchaser: and still no such sacrifice is pretended to have l>een made 
in this case. That the debtor may derive a benefit merely from 
opening a sale has never been held as sufficient reason for that pur¬ 
pose. even where the rights of infants and married women were in¬ 
volved: and though courts of equity will exercise jurisdiction in such 
cases to relieve those laboring under disabilities, when the same 
relief would he denied adults, still where there is no reservation 
in the judgment, and the price paid or offered is a fair price for the 
propertv. the chancellor will not and ought not to disturb the sale, 
infants and married women are as much interested in maintaining 
judicial sales when fairly conducted as any other class of persons, 
it is their property that is oftenest sold; and when the purchaser is 
made to believe that he will hold the property bv paying a fair price 
for it. there will seldom he any cause to ask the chancellor for a 
resale by reason of a sacrifice of the property.” 


Little vs. Zuntz. 2 Ala. 256 

“When a stranger is the purchaser at a mortgage sale it will not 
he set aside for mere inadequacy ot price, no matter how gross, un¬ 
less there becomes unfair practice at the sale, or unless those inter¬ 
ested are surprised, without fault or negligence on their part.” 


1’aire vs. Kress. SO Mich. 85 


A bid of $8 l >0 was accepted and thereafter one of the bidders of¬ 
fered one or two hundred dollars more, and the court ordered a 
resale, and the property was sold to the person who offered the ad¬ 
vance bid. d he appellate court reversed the action of the lower 
court saying: 

“\o sufficient reason is shown why the sale made on the 5th of 
March should be set aside t<> enable Mr. Allen, who was present at 
the sale to raise the bid to SI.000. * * 

“A resale will ti«>t be ordered upon an offer of increase of price 
alone, when the property has not been sold at a sacrifice. 

“If this is a sufficient reason a resale may be ordered in nearly 
every case of a judicial sale, the direct tendency of which would be 
to destroy the confidence of bidders at such sales, and prevent bid¬ 
ding. thus affecting the price at which the property will sell for, 
* * * when property is exposed for sale, under a judicial de¬ 

cree. and offered to the highest bidder and the sale is without fraud. 
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and is fairly conducted, after proper notice, and is struck off to a 
third person, it will require a strong case, and some peculiar ex¬ 
igency, to warrant a court in setting it aside.” 

W agner vs. Cohen, 6 (iill, Md. 9/ 

“A third ground is relied on for withholding the ratification of 
the sale for $13,000 of property alleged to he well worth $15,000 
to $20,0000, or more. 

“From the views entertained of the effect which would result 
from the asserted inadequacy of the price, if it in truth existed, it 
is deeme 1 unnecessary to inquire whether the assertion he sustained 
by proof. The practice of opening the bidding in Chancery sales, 
upon the mere offering of an advance upon the purchasers’ hid, has 
n »t been adopted in Maryland: and its nonadoption is founded upon 
cogent reasons of justice and policy. The doctrine that mere inad¬ 
equacy of price in a Chancery sale, where the sale has been made 
conformably to the powers and directions specified in the decree, is 
not of itself sufficient ground for vacating the sale, has been so fre¬ 
quently announced by the judicial tribunals of the State, that a 
special reference to authorities, sustaining it. is deemed unnecessary. 

“A sale thus made will not be set aside nr its ratification refused, 
for inadequacy of price, unless the court believe that such inade¬ 
quacy was the result of fraud, surprise, mistake, or unfairness in 
the sale. 

"In the case before us, the trustee made the sale in strict con¬ 
formity to the powers and directions given to him by the decree of 
the Chancery Court; and, therefore, the purchaser having entered 
into the contract with a duly authorized agent, at a bonafide sale, 
fairly conducted, had a right to insist upon its validity. * * * 

“That the inadequacy of price alleged as existing in the sale be¬ 
fore us would not, in the State of New York, be regarded as a suffi¬ 
cient ground for refusing to ratify nr nullify such a sale, is abun¬ 
dantly shown by the cases of Williamson vs. Dale, 3 Johnson ( k. 
Rep. 260; Woodhull vs. Osborne. 2 Fdwards Ck. Rep. 614; Amer¬ 
ican Insurance Companv vs. Oaklev, 9 Paige 256, and Tripp vs. 
Conk. 26 Wendall 143.”' 


Stump vs. Martin, 72 Ky. 2t$5 

“Consideratins of public policy demand that some confidence 
should be had in the stability of judicial sales, so as to invite com¬ 
petition in bidders by an assurance to men of fidelity and prompt¬ 
ness in their business habits that the chancellor is at least bound by 
the same rules of fair dealing that such men are in their business 
transactions with each other.” 
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of this valuable estate; and if the chancellor would not relieve the 
debtor, upon what principle is he called upon to relieve the ap¬ 
pellees? 

If the property had been sold under an ordinary execution for 
two-thirds of its value, the absolute title would have passed to the 
purchaser: and still no such sacrifice is pretended to have l>een made 
in this case. That the debtor may derive a benefit merely from 
opening a sale has never been held as sufficient reason for that pur¬ 
pose. even where the rights of infants and married women were in¬ 
volved: and though courts of equity will exercise jurisdiction in such 
cases to relieve those laboring under disabilities, when the same 
relief would be denied adults, still where there is no reservation 
in the judgment, and the price paid or offered is a fair price for the 
property, the chancellor will not and ought not to disturb the sale. 
Infants and married women are as much interested in maintaining 
judicial sales when fairly conducted as any other class of persons. 
It is their property that is oftenest sold: and when the purchaser is 
made to believe that he will hold the property by paying a fair price 
for it. there will seldom be any cause to ask the chancellor for a 
resale by reason of a sacrifice of the property.” 

Little vs. Zuntz. 2 Ala. 256 

"When a stranger is the purchaser at a mortgage sale it will not 
be set aside for mere inadequacy of price, no matter how gross, un¬ 
less there becomes unfair practice at the sale, or unless those inter¬ 
ested are surprised, without fault or negligence on their part.” 

1 ’age vs. Kress. SO Mich. S3 

A bid of $8^0 was accepted and thereafter one of the bidders of¬ 
fered one or two hundred dollars more, and the court ordered a 
resale, and the property was sold to the person who offered the ad¬ 
vance bid. The appellate court reversed the action of the lower 
court saying: 

“Xo sufficient reason i> shown why the sale made tin the 5th of 
March should be set aside t<> enable Mr. Allen, who was present at 
the sale to raise the bid to $1,000. * * * 

“A resale will not be ordered upon an offer of increase of price 
alone, when the property has not been sold at a sacrifice. 

“If this is a sufficient reason a resale mav be ordered in nearly 
every case of a judicial sale, the direct tendency of which would be 
to destroy the confidence of bidders at such sales, and prevent bid¬ 
ding. thus affecting the price at which the property will sell for, 

* * * when property is exposed for sale, under a judicial de¬ 

cree. and offered to the highest bidder and the sale is without fraud. 
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and is fairly conducted, after proper notice, and is struck off to a 
third person, it will require a strong case, and some peculiar ex¬ 
igency. to warrant a court in setting it aside.” 

Wagner vs. Cohen, 6 (iill, Md. 97 

“A third ground is relied <>n tor withholding the ratification of 
the sale for $13,000 of property alleged to he well worth $15,000 
to $20,0000, or more. 

"From the views entertained of the effect which would result 
irom the asserted inadequacy of the price, if it in truth existed, it 
is deeme 1 unnecessary to inquire whether the assertion he sustained 
by proof. The practice of opening the bidding in Chancerv sales, 
upon the mere offering of an advance upon the purchasers* hid, has 
n »t been adopted in Maryland: and its nonadoption is founded upon 
cogent reasons of justice and policy. The doctrine that mere inad¬ 
equacy of price in a Chancery sale, where the sale has been made 
conformably to the powers and directions specified in the decree, is 
not of itself sufficient ground t*<»r vacating the sale, has been so fre¬ 
quently announced by the judicial tribunals of the State, that a 
special reference to authorities, sustaining it, is deemed unnecessary. 

“A sale thus made will not be set aside or its ratification refused, 
for inadequacy of price, unless the court believe that such inade¬ 
quacy was the result of fraud, surprise, mistake, or unfairness in 
the sale. 

“In the case before us, the trustee made the sale in strict con¬ 
formity to the powers and directions given to him by the decree of 
the Chancery Court: and, therefore, the purchaser having entered 
into the contract with a duly authorized agent, at a bonafide sale, 
fairly conducted, had a right to insist upon its validity. * * * 

“ 1 hat the inadequacy of price alleged as existing in the sale be¬ 
fore us would not, in the State of New York, be regarded as a suffi¬ 
cient ground for refusing to ratify or nullify such a sale, is abun¬ 
dantly shown by the cases of Williamson vs. Dale, 3 Johnson Ck. 
Rep. .MO; \\ oodhull vs. Osborne. 2 Edwards Ck. Re]). 614; Amer¬ 
ican Insurance Companv vs. Oaklev, 9 Paige 259, and Tripp vs. 
Cook, 26 Wendall 143.“' 


Stump vs. Martin, 72 Ky. 285 

“Consideratins of public policy demand that some confidence 
should be had in the stability of judicial sales, so as to invite com¬ 
petition in bidders by an assurance to men of fidelity and prompt¬ 
ness in their business habits that the chancellor is at least bound by 
the same rules of fair dealing that such men are in their business 
transactions with each other.” 
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In (iarrett vs. Moss et al. JO Ill. 54 c >, it was held, in order to set 
aside a sale because of inadequacy of price, a case of sacrifice must 
he shown, and where the evidence was conflicting, ranging, in value, 
from twenty to one hundred and twenty-five dollars an acre, and 
the land was sold at fourteen dollars and fifty-nine cents an acre, 
the court refused to disturb the sale, not being prepared to hold, in 
view of the evedence. there was such a sacrifice as would justify 
the reversal of the decree. 

For the reasons above shown, it i> respectfully submitted that the 
decree of the trial court should be reversed, with direction to finally 
accept appellants’ bid. and direct that the property in question be 
conveyed to him. 

Respect fully submitted. 

Harry F. Kennedy. 


Attorney for Appellant. 
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Statement. 

It is thought desirable in order that the Court might 
clearly understand the circumstances surrounding this 
case, that the facts be stated at the opening of this 
argument in their chronological order and as briefly 
as possible. 

Frances Hitz Mayer, who is an infant between five 
and six years of age, inherited the property sold in 
these proceedings from her grandfather. In the 
Spring of 1919, the appellant approached the ap- 


2 


pellee, who is the mother and guardian of said infant, 
with a proposition to purchase the said real estate for 
the sum of $30,000, all cash. This offer was reduced 
to writing in the form of a letter from the appellant 
to the appellee found on page 3 of the record, and 
was specifically made “subject to the approval of the 
Court.” Within five days after the date of this letter, 
the guardian filed in the Court below, a petition sub¬ 
mitting the offer to the Court. 

As appears from the record, the Title Company, 
upon the question of title being submitted to it, raised 
the point that it was possible that the Court would 
hold that the infant became seized and possessed of 
this property by descent and not by purchase, in which 
event it would be necessary to make parties to the 
proceeding, all those persons who would be entitled 
to the property as heirs-at-law of the Minor on the 
part of the grandfather, should she die at once. 

Tt thereupon became perfectly apparent that the 
prudent thing to do was to meet this possibility be¬ 
fore it arose, and with this object in view, an amended 
and supplemental petition was filed in which all the 
heirs-at-law of the infant on the part of the grand¬ 
father were made respondents. An examination of 
the petition will show that these respondents were 
scattered as far West as the State of Nebraska and 
as far East as the Republic of Switzerland, and conse¬ 
quently it became necessary to have publication issued 
against them. These were the complications which 
caused the delay of which Counsel appears to com¬ 
plain. 

Finally a decree pro confesso was entered against 
all the non-resident respondents and it then became 
necessary, under the code of law for the District of 
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Columbia, that testimony as to the value of this prop¬ 
erty be taken. The guardian employed for that pur¬ 
pose two real estate experts who, after an examina¬ 
tion of the property, reported that they would not 
testify that $30,000, the offer made by the appellant, 
was a fair price for the property, but that they thought 
the property should be fairly worth $35,000, including 
in that appraisement, of course, the usual broker’s com¬ 
mission. In the face of this development it was, of 
course, useless to proceed further on the basis of the 
appellant’s then offer, and he was advised of that fact 
and agreed to raise his bid to $34,000. In the course 
of the taking of the testimony another offer of $35,000 
was made and it thereupon clearly became the duty of 
the guardian, whose only interest was in seeing that her 
ward procured the best price obtainable, to submit the 
whole matter to the Court. This was done, and there¬ 
upon the Court in the presence of both bidders, held 
an informal auction, but did not, as Counsel says in his 
brief, play one bidder against the other. At this 
informal sale, Harold E. Doyle, a real estate 
broker representing one Daisy M. Edelin, bid 
$37,000 for the property, and thereupon the ap¬ 
pellant bid $37,500. Mr. Doyle then stated to 
the Court, in open court, that he was not at 
that time authorized by his client to pay more than 
$37,500 for the property, but he requested the Court 
to hold the matter open for five minutes until he could 
get in touch with his client by telephone and ascertain 
whether she was willing to pay more than the bid of 
the appellant for the property. The Court thereupon 
stated that it was not necessary to do that because he 
was going to sign an order ratifying nisi the sale to ap¬ 
pellant for $37,500, and stated to Doyle that this would 
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give him an opportunity to consult with his client. The 
Court further stated that the order nisi would be signed 
with the understanding that it would not be reopened 
unless a substantially increased price was offered for 
the property. Afterwards Counsel for the appellee 
asked the Court what he would consider a substantial 
increase and the Court replied that he would not reopen 
the matter unless an increase of at least $1,500 was 
offered and this conversation was conveyed to Doyle. 
Thereupon the Court did on January 5, 1920, sign an 
order ratifying nisi the sale to appellant. This order 
nisi by its terms expired on January 26, 1920, which 
date fell on Monday. On Saturday, January 24, 1920, 
the guardian through her Counsel, received from Doyle 
a written offer of $39,000 net, all cash, for the property. 
This offer appears on page 19 of the record, and there¬ 
upon, on that day, Counsel for the guardian notified 
Counsel for the appellant by telephone that he had re¬ 
ceived from Doyle an offer of $39,000 and it was there¬ 
upon agreed that Counsel would meet in Court on Tues¬ 
day, January 27th, to present the matter to the Court. 
The appointment was made for the 27th because it was 
inconvenient for either one Counsel or the other to be 
present on Monday, the 26th. On the morning of the 
27th, Counsel for the appellant asked the Court to defer 
consideration of the matter until Thursday, the 29th, 
in order to give him an opportunity to prepare a peti¬ 
tion on behalf of the appellant praying for a ratifica¬ 
tion of the sale and to give him an opportunity to ex¬ 
amine the law on the question. This request was 
complied with and the matter was postponed until 
January 29th, at which time the whole question was 
argued and submitted. The Court then took the mat¬ 
ter under advisement and on February 14, 1920, filed 
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a memorandum which is found on page 19 of the rec¬ 
ord and thereafter on the 27tli of February, 1920. 
passed an order vacating and setting aside the order 
nisi, directing a return of the deposit to appellant and 
directing the guardian to resell the property. This 
order is found on page 20 of the record. From this 
order appellant appealed to this Court and that ap¬ 
peal was dismissed. 

'When the mandate on that appeal was tiled in the 
Court below the matter was again presented to the 
Court, and the Court passed the order which is found 
on page 22 of the record directing the guardian to re¬ 
offer the property for sale. Thereafter the property 
was sold at auction by the guardian on the 7th of June, 
1920, as provided in the order. This sale was reported 
to the Court on June 10, 1920, and is found on page 22 
of the record. At this sale the appellant and others in¬ 
terested with him in the purchase of the property, to¬ 
gether with their Counsel, Mr. Doyle and his Counsel 
and one Louis Tashoff and his Counsel were present. 
The appellant refused to take any part in the bidding 
but there was very spirited bidding between Dovle 
and Tashoff with the result that the highest bid re¬ 
ceived was one by Tashoff for $45,600 net, all cash. 
Upon consideration of this report and of a petition for 
ratification filed by appellant, the Court dismissed the 
petition and ratified the sale and from this order the 
appellant takes this appeal. 

ARGUMENT. 

We cannot agree with the opening statement that 
Counsel makes to the effect that the only point involved 
in this case is whether the Trial Court erred in vaca- 
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tin" the order nisi and directing a resale of the prop¬ 
erty. 

Under the almost unbroken line of authorities and 
certainly under the law as stated by this Court, that is 
not the point at all, but the point rather is whether or 
not the action of the lower Court in setting aside the 
sale was within the sound discretion of the lower Court 
and whether there are facts and circumstances in this 
case to warrant this Court, under the law as decided bv 
it, in controlling or reviewing that discretion. It is not 
considered necessary to review in detail all the cases 
which are cited by Counsel for the appellant but it is 
sufficient to sav that none of them is in conflict with the 
decision of this Court in the case of Auerbach vs. 
Wolf. 22 App. 1). C., 538. 

This case seems to us so clearly in point with the 

case at bar that we feel justified in considering it at 

length. The facts in the two cases have a most marked 

similiaritv as is shown bv the facts in the Auerbach 
• • 

case, as stated bv this Court as follows: 


The sole question in this case is whether the 
Court below committed reviewable error in refus¬ 
ing to ratify the sale of the property, reported to 
the Court bv the trustees, as having been struck 
off to the appellant as the highest bidder at an 
auction sale, made under decree of Court? 

The sale of certain real estate was made bv trus- 
tees, Alexander Wolf and Joseph B. Bailey, at pub¬ 
lic auction, under a decree of a court of equity. 
The sale was duly reported to the Court by the 
trustees as having been made to the appellant, 
Carl Auerbach, at and for the price of $1,350, he 
being the highest bidder at the auction for the 
property. The appellant complied with the terms 
of sale, by making the required deposit; and the 
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trustees in their report of sale stated, and made 
affidavit to the fact, that the sale was in all re¬ 
spects fairly made. There was an order of ratifi¬ 
cation nisi passed and published; but before final 
ratification was had, the trustees made a second 
report to the Court, stating that since the sale 
made to the appellant and reported to the court, 
they had been offered by other responsible parties 
a very much larger price for the property, to-wit, 
the sum of $2,250, and for the good faith of which 
a deposit had been made; and they prayed that 
the bid made and reported as that of the appellant 
should be rejected by the court, and the property 
be ordered to re-sale. 

Upon this latter report, a rule was made upon 
the appellant to show cause against the report of 
the trustees, and he answered the rule, and insisted 
upon and prayed that the sale as reported to him, 
should be confirmed. The Court, however, upon 
consideration of all the circumstances of the case, 
rejected the offer of the appellant, and ordered the 
deposit made by him to be returned to him by the 
trustees, and that the property should be re-ad¬ 
vertised for sale, upon the terms and conditions 
prescribed by the decree of sale of the property 
as originally passed. 

These facts as this Court held in that case presented 
a question for the exercise of discretion bv the Court 
below, and this Court held that that discretion should 
not be controlled or disturbed by this Court. Tn order 
that this entire case might be before the Court in con¬ 
venient form, we take the liberty to recite the entire 
opinion by Mr. Chief Justice Alvev: 

It is very true that judicial sales are entitled to 
everv fair intendment, and to all the safeguards 
that can be reasonably indulged for their support 
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to encourage the public to become bidders, and to 

have faith in the offers made to them bv the courts 

•/ 

and their officers. But, in this case, there are no 
facts that would justify this court on review, in re¬ 
versing the order of the court below from which 
this appeal has been taken. Whether the reported 
offer by the appellant should be accepted or not, 
rested largely in the discretion of the court below 
directing the sale of the property, and who was, in 
legal contemplation, the vendor of the property. 
The discretion of the court below over the 
subject of the sale, should not be con¬ 
trolled by an appellate power, unless it be 
made apparent that the discretion has been 
abused to the actual prejudice of the party 
complaining. The general rule is, doubtless, that 
the sale will not be set aside or its ratification 
refused for mere inadequacy of price, unless the 
court believe that such inadequacy was the result 
of fraud, surprise, mistake, or unfairness in the 
sale. Cunningham v. Schley , G Gill. 208; Cohen v. 
1 Vayner f 6 Gill., 251. In th is case, there is no sug¬ 
gestion of fraud, mistake, or unfairness in making 
the sale. But the settled principle is that in chan¬ 
cery sales, the contract of sale, made between the 
court as the vendor of the property, through the 
agency of a trustee, and the purchaser, is never 
regarded as consummated until it has received the 
the sanction and ratification of the court. Way¬ 
ne r v. Cohen , 6 Gill., 97, 46 Am. Dec.. 660. And in 
determining the question whether the sale shall be 
ratified or rejected as reported, any circumstances 
showing that the sale as proposed would be injur¬ 
ious to the parties concerned, or that a better sale 
might reasonably and probably have been made, 
will be regarded as sufficient to induce the court to 
refuse ratification. The trustees in their second 
report would seem to have acted upon the assump¬ 
tion that it would be unfair and unjust to the par¬ 
ties concerned that the bid of the appellant should 
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be accepted and ratified, when so much larger price 
could be obtained from other parties for the prop¬ 
erty ; and this presented a question for the exercise 
of discretion by the court below; and we think the 
exercise of that discretion, resulting in the rejec¬ 
tion of the sale to the appellant, should not be con¬ 
trolled or disturbed by this court. We must not be 
understood, however, in so holding, that we intend 
to give any sanction to the old English practice of 
opening biddings in chancery sales, upon the mere 
offering of an advance upon the purchaser’s bid. 
That practice has never obtained in this District, 
nor in the court of Maryland. Cohen v. Wagner . 
(5 Gill., 251. 

The order appealed from will be affirmed; and it 
is so ordered. 

Certainly unless this Court sees fit to reverse its 
opinion in that case, it is hard to perceive how the de¬ 
cision of the lower Court in the case at bar can be re¬ 
versed. However, it is not necessary for us even to go 
so far as to base our entire contention on the Auerbach 
case because the circumstances surrounding the case 
at bar are much stronger in favor of setting aside the 
sale than were the facts and circumstances in the Auer¬ 
bach case. In this connection let us not lose sight of 
the most significant fact in the case and that is, when 
the Court below signed the order nisi it was upon the 
understanding, implied at least, that the sale would be 
reopened upon an increased bid. The record shows 
that when the appellant bid $37,500 for this property 
the other bidder asked for five minutes within which to 
consult his client to ascertain if she were willing to in¬ 
crease the bid. This was certainly not an unreasonable 
request and one which the appellee would certainly 
have urged most strongly upon the Court to grant, if it 
had not been for the fact that the Court stated that he 


10 


would sign the order nisi with the understanding that 
it would not he set aside unless there was a substan¬ 
tially increased bid. There is no inference to be drawn 
from this language except that he would set aside the 
order nisi if a substantially increased bid were made, 
and the record shows that thereafter a bid was made 
in an amount which the Court had in advance stated 
he would consider a substantial increase. Under these 


circumstances could the Court below do anything other 
than set aside this order nisi and direct a resale of the 


property if it should keep faith with this infant wlios- 
property and estate is under its particular care? 

This Court is not alone in laying down the principl 
that the decision in such matters as this is within the 


sound discretion of the lower Court. The same ques¬ 
tion has been often before the other Courts of this 


country, both State and Federal, and the question has 
been generally decided in the same wav that it has been 
decided by this Court. We shall only take the time to 
call the Court’s attention to a few of these cases. 


In the case In r< Shea, 126 Fed., 153, which was a 
bankruptcy case, the bankrupt owned certain real es¬ 
tate which was incumbered by a mortgage. The equity 
was appraised by the Court appraisers as of no value 
and by a real estate expert employed by the trustee at 
$500.00. The trustee procured an order of Court to sell 
the equity at private sale and was thereupon notified 
by one of the creditors that he wanted an opportunity 
to bid on the equity when it was sold and the trustee 
promised him that he would let him know when it was 
sold. Notwithstanding this the trustee sold the prop¬ 
erty for $500.00 without notifying the creditor and tie 
creditor moved to set the sale aside and offered $1,500 
for the equity. The lower Court set the sale aside and 
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the case was taken to the Court of Appeals and the 
opinion of the Court of Appeals is succinctly stated in 
the fourth svllabus as follows: 


“According to the practice in the Federal Courts 
an appellate tribunal is precluded from revising 
the exercise of discretion in setting aside a judicial 
sale by a court having equitable jurisdiction, un¬ 
less there is an abuse of power or the case is other¬ 
wise extreme.” 


The same question was presented in the case of Slack 
vs. Cooper, 2'19, 111., 138. In this case there was in¬ 
volved a judicial sale under a foreclosure decree. The 
property was advertised and ordered sold for an in¬ 
debtedness upwards of $8,000. The attorney for the 
owner of the equity of redemption was the only person 
present at the sale and the property was sold to him 
for $3,000. It appeared that the Master thought this 
attorney represented the holder of the mortgage but 
just as the sale was over, the attorney for the holder 
of the mortgage appeared, whereupon the Master noti¬ 
fied the attorney for the holder of the equity that he 
was going to cry the sale again and that his offer would 
not be accepted. He refused, however, to remain and 
the Master then sold the property to the other bidder 
for $7,000 and the $3,000 bidder thereafter filed excep¬ 
tions to the last sale, which exceptions the Court over¬ 
ruled and affirmed the sale. In deciding the appeal, 
tlie Court used the following language: 

“The Chancellor has a broad discretion in pass¬ 
ing upon the acts of the Master and approving or 
disapproving his acts in reference to sales and en¬ 
tering its own decree, and his decree will not be 
disturbed by this Court unless it is shown that he 
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has abused his discretion and entered such an 
order or decree as would not seem equitable be¬ 
tween the parties interested.” 


The attention of the Court is called to the fact that 
two cases relied upon by the appellant are very early 
cases decided in Illinois, and for that reason it is es¬ 
pecially significant that the Court of Illinois, in the 
case just cited, and which was decided in 1905, has 
in effect disapproved any language in the earlier 
cases which might tend to hold that the action of a 
Trial Court in setting aside a judicial sale is review- 
able. 

The same is true of the rule in Michigan to which 
jurisdiction Counsel for appellant goes for authority. 
The question was presented in the case of Nugent vs x 
Nugent , 54 Mich.. 557. This was a foreclosure sale 
in which the mortgage bought in the property for 
$946.64, the amount due under the decree of sale. A 
few days after the sale, the defendant filed a petition 
to set the sale aside on the ground that he had received 
no notice and that the price obtained was inedequate. 
Affidavits of value were filed and the petitioner gave a 
bond to procure a bid of $500.00 higher than the price 
for which the property was sold. Under these circum¬ 
stances the Trial Court set the sale aside and this ac¬ 
tion was upheld on appeal when the Court used the fol¬ 
lowing language: 


“The question presented is one resting largely 
in the discretion of the Court, and we should not 
interfere unless it satisfactorily appears that such 
discretion has been misused.” 


The same question was before the highest Court of 
Michigan in the case of Breiver vs. Landis , 111 Mich., 
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217, which was decided in 1896. In this case the Court 
expressly approved the Nugent case and refused to 
interfere with the order of the lower Court. 

In the case of German-American Bank vs. Dortliy, 
57 N. Y. S., 172, there was involved a foreclosure 
sale and a motion was made to set it aside on the 
ground of inadequacy of price alone, and the lower 
Court passed an order setting the sale aside on cer¬ 
tain conditions. On appeal the Appellant Court held 
that this action of the lower Court was in accordance 
with a wholesome discretion, that such discretion was 
not abused and therefore it should be accepted by the 
Appellant Court. 

In view of these decisions it is respectfully sub¬ 
mitted that this Court should not undertake to dis¬ 
turb the action of the lower Court taken in the exer¬ 
cise of a sound discretion in the interest of a minor 
and not to the detriment of any person who had any 
vested right under this sale, unless it should be shown 
that the exercise of that discretion was abused. This 
record will be searched in vain to show the slightest 
indication of anv abuse bv the lower Court of the dis- 
cretion which, under the law, is vested in it. Infants 
are peculiarly wards of the Court, and the Court was, 
in effect, the vendor of this property. The prin¬ 
cipal interest that the Court had to protect was that 
this minor, with the management of whose estate 
it was charged, should receive the best price possible 
for its property. 

The law is well settled that a purchaser at a judi¬ 
cial sale has no vested interest in the property until 
the sale is finally ratified, and, therefore, the Court 
had up until that moment the full and free discretion 
to do what in its opinion was for the best interest 
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of this child. This record shows that the only result 
which would have folowed the Court’s refusal to set 
this order nisi aside was that this child’s property, 
which afterwards actually sold for $45,600.00 would 
have been sold to the appellant for $37,500.00, meaning 
simply that $8,100.00 would have been taken from the 
estate of this minor who has no power to act for her¬ 
self, but whose interests are entirely in the hands of 
the Court, and given to the appellant in whose affairs 
the Court has no fiduciarv interest. 

Counsel for appellant seems to lay particular stress 
in his brief upon what he terms the fair value of this 
property. We know of no rule of law which makes it 
necessary to sell an infant’s property for its fair 
value. An infant’s property, as well as any other 
property is worth what it brings and, therefore, it 
is the solemn dutv of the courts who have wiselv taken 
unto themselves the care of the estates of minors, to 
get for the property of those minors all it will honestly 
bring. 

However, there is nothing in this record to show 
that the price finally obtained for this property is un¬ 
fair to anvbodv—certainlv it is not unfair to the in- 
• • • 

fant and how can it be unfair to the appellant when 
he had a free, fair chance to buv it at the last sale? 

It is. therefore respectfully submitted that under the 
law and the facts of this case the lower Court should 
be affirmed. 

Wade H. Et/lts, 

Abner H. Ferguson, 

Woodson P. Houghton, 

Attorneys for Appellee. 




